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CURRENT TOPICS 


Legal Aid Regulations Amended 


It has been known for many months past that amendments 
to the Legal Aid (General) Regulations, 1950, have been 
impending as the result of three years’ experience of the 
operation of legal aid. The Legal Aid (General) (Amendment 
No. 1) Regulations, 1954 (S.I. 1954 No. 166), are divided into 
two parts, the first comprising amendments becoming effective 
on 1st March, 1954 (these are mainly administrative in nature 
or drafting revisions), and the second consisting of amend- 
ments which will not come into force until 27th April, 1954, 
and effecting more substantial changes. Two important 
alterations, however, do take effect next week: by reg. 11, 
maintenance payments made as a result of assisted proceedings 
are excluded from the charge for the benefit of the Legal 
Aid Fund created by s. 3 (4) of the 1949 Act, and, by reg. 12, 
payments to counsel retained by solicitors employed by The 
Law Society are brought into conformity with the minimum 
fees counsel may accept in other cases. Among the changes 
deferred until 27th April are: the introduction of two new 
regulations governing procedure on applications for legal 
aid on behalf of infants and persons of unsound mind and on 
applications relating to appellate proceedings ; amendment 
of reg. 8 of the 1950 Regulations to enable the amount of 
contribution to be varied if the assisted person’s income 
changes by 10s. a week (instead of £1 a week as heretofore) ; 
and an extension of the powers of area committees to discharge 
certificates and to authorise exceptional expenditure. In 
addition, the important reg. 17 has been entirely re-drafted. 


Law of Domicile 


A NEW code to resolve uncertainties and anomalies in the 
law of domicile has been drafted by the Private International 
Law Committee appointed in 1952 under the chairmanship 
of Mr. Justice WYNN Parry. In its first report (Cmd. 9068, 
H.M.S.O., 6d.) it states that the present law suffers from two 
serious defects : (1) the excessive importance attached to the 
domicile of origin ; and (2) the difficulties involved in proof of 
intention to change a domicile. These defects were illustrated 
in Winans v. A.-G. |1904] A.C. 287 and Ramsay v. Liverpool 
Infirmary {1930) A.C, 588. The code provides (1) that where 
a person has his home in a country he should be presumed 
to intend to live there permanently ; (2) that where a person 
has more than one home, he should be presumed to live 
permanently in the country where he has his principal home ; 
and (3) where he is in one country for business purposes and 
his wife and children have their home in another, he should be 
presumed to intend to live permanently in the latter. The 
code abolishes the doctrine of revival (by which if a domicile 
of choice is abandoned without another being acquired, the 
domicile of origin revives) by providing that ‘‘a domicile, 
whether of origin or of choice, shall continue until another 
domicile is acquired.’’ It enables a married woman separated 
from her husband by a court order to acquire a domicile 
different from his, but the committee did not recommend any 
further breach in the doctrine of the unity of domicile of 
husband and wife. That might lead to difficulties of proof 
and possible abuses such as collusion, duress, or tax evasion. 
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Compulsory Acquisition Procedure 

PuBLIC misgiving as to compulsory acquisition procedure 
was expressed by Lorp BALFOUR OF INCHRYE in the Lords 
on 17th February, when he moved a resolution calling for the 
alteration of (1) the procedure for release of lands acquired for 
defence purposes, and (2) compulsory acquisition procedure. 
Speaking on the second part of the resolution, he asked for the 
safeguards, to be given by administrative means, of an 
independent inquiry, the publication of its findings, and a 
duty on the Minister, if he disagreed with them, to give his 
reasons. He also suggested the award of taxed costs to 
successful objectors and that not more than one compulsory 
notice should be served within five years for the same land. 
Neither Lorp Simonps nor Lorp SILKIN thought that indepen- 
dent inquiries were practicable in the many thousands of 
cases that arose, and the former described any public distrust 
as utterly ill-founded. As to publication of reports, the Lord 
Chancellor said that a great diversity of judicial opinion 
had been expressed but on the whole he could not recommend 
publication. The matter was, however, under constant 
consideration. He thought the Minister might be able to 
extend the scope of the cases in which he gave reasons for his 
decision. Lord Silkin thought the Minister should award 
costs more often, even to unsuccessful objectors ; the Lord 
Chancellor did not think any more consideration of the subject 
was needed than went on from day to day. He deprecated the 
harrying of owners by successive compulsory notices, but could 
not agree that such a procedure could never be right. The 
second part of the resolution was withdrawn. On the first 
part, both Lord Silkin and Lord Simonds expressed themselves 
as being in sympathy with the principle of a right of pre- 
emption for former owners, but saw difficulty in its practical 
application. The Lord Chancellor said that he could not 
accept the principle but the matter was being considered by 
a committee. An amended resolution calling for ‘“ further 
consideration ’’ of release procedure for lands acquired for 
defence was accepted. 


Sir Tom Eastham, Q.C. 


WE offer to His Honour Sir Tom Eastuam, Q.C., who 
retired on 19th February from the office of Official Referee, 
our best wishes for a long and happy retirement. His vigour 
and many interests in addition to the law should ensure that 
retirement’s being active. The ATTORNEY-GENERAL, address- 
ing him in court on 19th February, said that he had been senior 
official referee for ten years, during which the work had 
increased more than threefold. He was appointed an official 
referee eighteen years ago by the late Lord Hailsham. No one 
had ever left the Bench with greater goodwill from all branches 
of the profession and the general public. People had gone out 
on all occasions feeling that they had had a fair deal from him, 
whether they had won or lost. Sir Tom Eastham thanked those 
present for their attendance at his last court, and said that he 
greatly appreciated the Attorney-General’s kind references. 
He expressed the opinion that appeals on fact from the findings 
of an official referee should be confined to cases of fraud or of 
charges against personal or professional honour or reputation, 
and that in other cases findings of fact should continue to 
be final. 


Serjeants’ Inn 


A REBUILDING licence has recently been issued relating to the 
historic site off Fleet Street known as Serjeants’ Inn. The 
freehold of the whole of Serjeants’ Inn was given to the Dean 
and Chapter of York in 1409, and they held it until 1837. 
In 1516 the iudges and serjeants entered into occupation, 
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and in the middle of the sixteenth century the judges held 
meetings there to decide points of law and advise the King 
upon constitutional matters. In 1666 the Inn was destroyed 
in the Great Fire of London, and the judges and serjeants 
left the Inn in 1733. The first life insurance office in the world, 
the ‘“‘ Amicable Society for a Perpetual Assurance Office,”’ 
then acquired the Inn as leaseholders, and 100 years later 
purchased the freehold. In 1792 the Amicable acquired a 
lease of an adjoining house, and Serjeants’ Inn Hall was 
practically demolished and afterwards rebuilt. On the night 
of 10th May, 1941, Serjeants’ Inn and many surrounding 
properties (nearly all of them solicitors’ offices) were destroyed 
by fire. At that time the Incorporated Council of Law 
Reporting were in occupation of the old Amicable House. 
In 1866 the old Amicable Society was amalgamated with the 
more progressive Norwich Union Life Insurance Society, and 
in 1881 No. 13 Serjeants’ Inn was finally sold. Now the wheel 
has turned full circle and the site has been repurchased by the 
Norwich Union. The Norwich Union intend to create a new 
Serjeants’ Inn that will have a precinctual character not unlike 
the old Inns of Court. The surface will be laid out with old 
pavings and setts which have been carefully preserved. The 
east end of the new Inn will perpetuate some of the features of 
the Palladian style ‘‘ Amicable House.’’ A small part of the 
block will be for the Norwich Union’s own occupation, but 
most of the 65,000 square feet will be available for letting, the 
accommodation to be provided according in every way with 
contemporary needs. Amalgamation of the former separate 
ownerships has made it possible to plan the new Inn as a single 
open space, and to group the new buildings around a central 
garden, sufficiently large to provide the amenities required in 
modern offices and chambers. The architects to the scheme 
are Messrs. Devereux & Davies, with Sir Hubert Worthington 
acting as consultant architect. 


Social Service 


ACCORDING to the report of the National Council of Social 
Service for 1952-53 (26 Bedford Square, London, W.C.1, 
1s. 6d.), the National Council consists of some 174 representa- 
tives of voluntary organisations, associations of local authori- 
ties and Government departments. The council maintains 
close contact with national voluntary organisations by means 
of conferences, at which are discussed questions of policy 
affecting the voluntary movement as a whole. For instance, 
following discussions with national voluntary bodies, the 
council was able to present to the Government a summary 
giving their considered views on the Report of the Nathan 
Committee on the Law and Practice Relating to Charitable 
Trusts. The council has close contact with the activities of 
councils of social service, rural community councils, citizens’ 
advice bureaux, and old people’s welfare committees. It 
has appointed a committee, as a result of a conference 
which it called last September, to review the position 
as to legal advice and aid in the inferior courts and make 
representations to the Government for the implementation of 
the Legal Aid and Advice Act, 1949. It is pointed out that 
financial support for voluntary work of this kind has diminished 
in the expectation that an official scheme would take its 
place. Special reference is made to the contribution 
of citizens’ advice bureaux in relieving the anxieties and 
personal tensions of their clients. There are 475 bureaux 
operating in the country, and during the year 1,250,000 
inquiries and requests for help were received and dealt with. 
“ There is little doubt,”’ to quote the words of the council’s 
report, “ that voluntary action is growing. Public authorities 
are prepared to take [voluntary organisations] seriously as 
important instruments of community life.”’ 
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THE MILLARD TUCKER REPORT —I 


THE SUBJECT-MATTER OF THE INQUIRY 

THE Committee on the Taxation Treatment of Provisions for 
Retirement, which has now presented its report (Cmd. 9063), 
was set up to review the present law relating to superannuation 
schemes operating for the benefit of employees, to review the 
present law relating to the provision of retirement benefits 
by individuals who had not the opportunity of benefiting 
under such schemes and to consider what amendments were 
necessary or desirable, particularly in view of the fact that 
those who were not able to benefit under a superannuation 
scheme have been, in general, worse off than those who have 
been able to do so. In addition the Committee was 
authorised to report on the taxation position of ordinary 
purchased annuities. 

Those who are able to benefit from superannuation schemes 
are, generally speaking, those who are employed by companies 
or firms which are of sufficient size to make the provision of 
such a scheme worth while; those who are not able so to 
benefit comprise four distinct classes: self-employed; part- 
time directors (who are in a sense self-employed in that they 
probably sell their services to more than one company) ; 
controlling directors (who, although they work for one 
company, are not, for various reasons, allowed to join such 
schemes) ; and those whom the Committee refers to as ‘‘ non- 
provided for employees.’’ This last is a heterogeneous 
class largely made up of those who are employed by small 
firms or companies or by individuals so that no superannuation 
scheme is available for them. 

Before considering the problems and their suggested 
solutions it is essential, if the matter is to be viewed in any 
proper perspective, to appreciate the relative size of the 
various classes concerned and also, to some extent, to 
appreciate the general level of earnings of the members of 
each class. From the pages of the report it is seen that, in 
round figures, the classes are made up in this way :— 

Self-Employed Within P.A.Y.E. 

Not actually liable to 


income tax ; 400,000 4,000,000 
Taxpayers and members 
of pension schemes . . 6,000,000 
Taxpayers and_ not 
members of pension 
schemes 1,300,000 9 500,000 
19,500,000 


1,700,000 








The earnings of the 1,700,000 self-employed were as 
follows :— 


Range of Profits Numbers 
Under £1,000 .. sc 1,491,500 
£1,000 to £1,999 122,000 

£2,000 to £2,999 38,400 

£3,000 to £4,999 26,500 

£5,000 to £9,999 14,000 
£10,000 and over 4,400 
1,696,800 


If these two tables are studied, one or two very interesting 
and very significant facts emerge. 

(i) Ignoring those who do not pay tax at all by reason of 
their personal and family reliefs, etc., it appears that the 
6,000,000 employees who are within a pension scheme enjoy 


taxation advantages not only over the 1,300,000 self-employed 
taxpayers, but also over no less than 9,500,000 of their fellow 
employees. 

(i) If there were provisions designed to put the majority 
in as good a position as the fortunate 6,000,000, those provisions 
would benefit seven and a half times as many employees as 
self-employed persons. 

(iii) Of the 1,696,800 self-employed persons who would be 
benefited by such provisions no less than 1,491,500 of them 
would be persons making profits of under £1,000 per annum. 


The scheme of the report is to consider first the oldest form 
of taxation relief on savings—life insurance relief—and_ to 
recommend that, apart from minor modifications, it should 
continue unaltered. The Committee then proceeded to 
investigate the present taxation position of superannuation 
funds, schemes and provisions of different sorts and then to 
recommend to what extent that position should be altered. 
Then, after having, as it were, put the “ provided-for ”’ 
employee on to a logical basis, the report proceeds to consider 
to what extent, and in what manner, if at all, the self-employed, 
the directors and the ‘“ non-provided for ’’ employees should 
be given comparable treatment. Finally the Committee 
considers the taxation position of ordinary purchased annuities. 

Logically, in reviewing the report one should follow the 
Committee in considering first the position of the funds 
and schemes which are available to the fortunate 6,000,000 
because the proposals in regard to the others are designed to 
put them, mutatis mutandis, in a similar position, It is 
thought, however, that at this stage, when we are dealing 
with recommendations and not with a statute implementing 
those recommendations, most readers will be principally 
interested in the recommendations as they affect themselves 
and, in the case of principals, as they affect their employees. 
In fact, except perhaps for one or two very large firms of 
solicitors who may run superannuation schemes, everyone 
in either branch of the legal profession is either self-employed 
or a ‘‘ non-provided for ” employee. It cannot be too strongly 
emphasised that, so far as these recommendations are con- 
cerned, the senior partner and the unadmitted clerk are in 
exactly the same boat and, if the recommendations are accepted, 
will participate in exactly the same type of scheme. 

It is proposed to examine first two fundamental principles, 
the awareness of which is essential to any understanding of 
the recommendations. After that the proposals relating to 
the self-employed and to the “ non-provided for '’ émployee 
will be looked at in some detail. Finally we shall notice 
very briefly indeed the proposals about the employees’ 
superannuation schemes and about the taxation of contractual 
annuities. 

It is necessary to say at the outset that the recommendations 
of the Committee in regard to the self-employed and others 
in the same class were dissented from by two members of 
the Committee. 

Two GENERAL PRINCIPLES 
1. Build-up and Benefit 

Essentially, provision for retirement entails contributions, 
either by employee or employer or both, during the working 
life, which contributions produce payments at or after 
retirement. If those contributions are paid out of income 
which has borne tax, it is not unreasonable that the benefits, 
when received, should not be taxable in the hands of the reci- 
pient. To take the simplest possible example: if one pays 
£100 into a banking account every year from the age of forty 
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to the age of sixty and then withdraws £100 from that account 
from the age of sixty to the age of eighty, one would not expect 
the withdrawals to be taxable income. But, on the other 
hand, if the employee has been allowed tax relief on his 
contributions and if the employer has been allowed to deduct 
his contributions in computing his taxable profits, it is not 
unreasonable that the Crown should seek to tax the benefits 
when they are received. Indeed, it is fair to say that the 
whole object of the legislation in the Finance Act, 1947, was 
to prevent the taxpayer “ having it both ways.” 

Throughout its report the Committee has accepted the 
principle of allowing a tax-free build up so long as the benefits 
do not escape tax when they are paid. It is to ensure that 
the benefits are not such as may escape taxation that all 
schemes are to be subject to the approval of the Commissioners 
of Inland Revenue. 

It is to be noticed that this principle is bound to work in 
favour of the taxpayer. Apart from the freedom from tax 
on the income earned by the superannuation scheme funds 
themselves it is clear that the contributions will form the 
top slice of the taxpayer’s income, whilst the benefits, when 
received, may well form the bottom slice. 


2. The Spread-over Principle 

In order to determine whether any measure of relief should 
be given to the self-employed and “ non-provided for ’”’ 
employee, the Committee had to determine the basic principles 
upon which relief in respect of superannuation schemes is 
based. It stated them in para. 350 of the report as follows :— 

‘“‘(a) Where an employee works for a business . . . for 
the whole, or at any rate, a substantial part of his working 
life, the aggregate remuneration payable to him for his 
work can be spread, so that part of it will be payable to 
him during his working years, another part to him during 
his retirement years and another part to his widow and 
dependent children after his death. 

(b) The exact method by which this spreading is achieved 
is really immaterial, provided that the extent of the spreading 
is in each case reasonable having regard to all the circum- 
stances of the case, and provided the method adopted is 
not capable of abuse from a taxation point of view. 

(c) Taxation liability on the amounts so spread (and on 
any interest earned by them in the meantime) should be 
postponed until they reappear in the form of a pension or 
other retirement or death benefit. 

(d) That should be so notwithstanding that the employee 
still remains entitled to ordinary life insurance relief on 
any further saving he can manage to make out of his current 
remuneration in the form of life or endowment assurance.” 

And in para. 355 it is said that :— 

““. . . acase is made out for applying to each of the four 
classes—the self-employed, controlling directors, part- 
time directors, and ‘non-provided for’ employees—the 
same basic principles in respect of retirement as apply to 
the ordinary employee .. .” 

With these basic principles in mind one can turn to the 
proposals which are made in respect of the four classes. 


SELF-EMPLOYED, DIRECTORS AND ‘‘ NON-PROVIDED FOR” 
EMPLOYEES 
1. Retirement Age 
In all but the last of these cases the retirement age is largely 
a matter of personal choice and is not dictated by an 
employer: furthermore, a large number of self-employed 


ensure longevity to themselves by never retiring but merely 
cutting down their work and pottering about their offices 
to the annoyance and exasperation of their junior partners. 
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On the other hand some self-employed persons, like prize- 
fighters, necessarily retire very young. It is proposed that, 
in the case of a man, retirement age may be fixed at his own 
choice between sixty-five and seventy, and in the case of a 
woman between sixty and sixty-five, and that in the case of 
occupations in which there are special circumstances the 
Commissioners may fix a lower age of not less than sixty for 
men and fifty-five for women, 

The effect of fixing the retirement age is that once that age 
is reached no relief can be had for any further contributions 
to the scheme and the benefits will forthwith begin to accrue 
whether the person concerned chooses to continue work or 
not. 

2. The Type of Benefits Which may be Had 

The Committee recommends that two different types of 
principal benefit may be had at the choice of the person 
concerned (paras. 419 and 430) :— 


Type A 
A deferred annuity beginning at the chosen retirement 
age. 


On premature retirement through incapacity, either a 
lump sum, or a small annuity beginning forthwith, or partly 
one and partly the other. 

On death before retirement, either a lump sum or an 
equivalent annuity (not exceeding the amount of the late 
husband’s annuity) for the widow and smaller annuities 
for dependent children, or partly the one and partly the 
other. 

Type B 

A deferred annuity beginning at the chosen retirement 
age, but with no surrender value and carrying no other 
benefit except that at retirement age the annuity can be 
reduced so as to provide further annuities for the widow 
and dependent children after death. 

[Temporary Life Assurance.—Benefit proceeds upon 
different principles to the others and will be dealt with 
separately (under head 5 of this section) in a later issue.] 

It will be recalled that the principle adopted by the Com- 
mittee was that the ‘“ build-up’ should be tax free but the 
benefits taxable. Clearly an annuity will be taxable in the 
hands of the retired annuitant, although it is provided that 
it shall qualify for earned income relief. But an annuity 
may not be fully taxed if the annuitant is at liberty to assign 
or commute either the whole or any part of it. It is therefore 
recommended that the annuity be non-assignable and should 
only be commutable to a limited extent. The report recognises 
that it is illogical that it should be commutable at all, but 
follows the existing practice in the case of employees’ funds 
in recommending that up to one-quarter of the capital value 
of the benefits, with an upper limit of £10,000, may be paid 
as a tax free lump sum. In the case of small benefits more 
than one-quarter may be so paid so long as it does not exceed 
£1,000 and if, after such £1,000 has been paid, the capital 
value of what is left is less than £500, then that £500 may be 
paid as a lump sum but shall be subject to taxation in the 
manner recommended in para. 162 of the report (paras. 
436-442). 

Before leaving the subject of the benefits it will be noticed 
that the Type A benefit is bound to be more expensive than 
the Type B benefit and that, speaking very generally, the 
Type A benefit is more likely to appeal to the family man 
and the Type B benefit to the bachelor or to the childless man 
whose wife is otherwise provided for. As will be seen, 
however, the person concerned is not restricted to all Type A 
or all Type B, but may, as it were, buy some of each. 
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3. The Extent of the Bénefits and Contributions 
(a) General Considerations 


It is clear that some limitation must be put upon the amount 
of contributions and hence of benefits. In the usual super- 
annuation fund for employees, the employee’s remuneration 
tends to increase fairly regularly over the years and the extent 
of his benefits tends to be fixed with reference to his remunera- 
tion at his retirement. Further, the individual employee 
cannot elect to contribute an unusually large proportion of 
his remuneration because of the rules of the scheme. In the 
case of the self-employed and the employee who is being given 
the opportunity to make provision for his own retirement, 
these considerations do not apply. Furthermore, the self- 
employed man cannot, when he is, say, thirty, know what his 
earnings are likely to be when he is sixty and so cannot know 
what level of pension he might then require. 

The method which is suggested to overcome these difficulties 
is that each year the person concerned may, if he wishes. 
contribute to his scheme a sum not exceeding a fixed percentage 
of his taxable profits or emoluments for that year. The basic 
percentages are 12 per cent. in the case of Type A benefits 
and 10 per cent. in the case of Type B benefits. Such sum 
as he does, within those limits, contribute, will be an allowable 
deduction from his income for both income tax and sur-tax 
purposes. It is important to observe that the person 
concerned need not bind himself in advance to contribute a 
fixed sum or a fixed percentage every year: each year he may 
decide how much, up to his maximum, he will contribute. 
The initial contribution will operate as though it were an 
outright purchase of a deferred annuity: the next year’s 
contribution will secure a further deferred annuity which 
will, of course, be paid together with the first. Each 
succeeding annual contribution of {x will, of course, produce 
a slightly smaller annuity because the period of deferment 
is less : on the other hand, if the person’s income’ is increasing 
his permissible contributions will increase. 

When this principle of a series of independently purchased 
deferred annuities is grasped, it will be seen that the taxpayer 
may alternate between Type A and Type B benefits. If he 
has a steady income of £2,000 per annum, then, in year one 
he may “ purchase ’’ {200 worth of Type B benefit ; in year 
two, {240 worth of Type A benefit, and in year three, £120 
worth of Type A and £100 worth of Type B benefits. 

(b) “ Weight for Age”’ 

It is recognised by the Committee that those who have 
reached comparatively advanced years at the inception of 
such a scheme as is recommended would be at a disadvantage 
both because they had less time available in which to build up 
an adequate pension and because all their earnings in the years 
of high taxation from 1939 onwards will have gone unrelieved. 
The Committee’s recommendation on this matter is in para. 400 
and may be quoted verbatim :— 


“ Assuming, therefore, a scheme beginning in the fiscal 
year 1954-55 we recommend, in the case of a person in 
any of the four classes concerned who enters a scheme such 
as we are recommending, that for each complete tax year 
between the 6th April, 1939, and the 5th April, 1954, during 
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which he fell within one or other of the four classes in 
question, the basic percentage rate of contributions should 
be increased thus: where the basic rate is 12 per cent., 
by four-tenths per cent. for each year up to a maximum 
rate of 18 per cent. ; where the basic rate is 10 per cent., 
by four-twelfths per cent. for each year up to a maximum 
rate of 15 per cent. . . . Where a person was at any time 
during that period engaged in any form of war service 
to such an extent as to prevent him from carrying on his 
own kind of self-employment or other qualifying activity 
at the same time, he should, for present purposes, be treated 
as having carried on a similar self-employment or activity 
during that war service.” 
(c) Capital Element in Earnings 
It appeared to the Committee that, in the case of the self- 
employed and in the case of the controlling director, it might 
well be in some cases that a part of the apparent earnings 
was really attributable to his capital assets employed in the 
business. It was recognised as being impracticable to compute 
the proportion so attributable in each year and it was also 
recognised that the position was not very likely to arise where 
the total apparent earnings were less than £5,000 per annum. 
Accordingly a rough and ready adjustment was recommended 
in the following terms (para. 392) :— 


“cc 


. . . the basic percentage rates for a self-employed 
person and a controlling director shall, where a Type A 
benefit is taken, be 12 per cent. on the first {5,000 of quali- 
fying earnings, 9 per cent. on the next £5,000 and 6 per 
cent. on the balance. Where a Type B benefit is taken 
the corresponding rates should be 10 per cent., 7} per cent. 
and 5 per cent.” 


It is also provided that where such scaling down is necessary, 
there shall be a proportionate scaling down of the extra 
percentages allowed for those of more advanced age. 

It is recognised, however, that in some classes of the self- 
employed, particularly those practising the professions, 
capital provides a negligible part, if indeed it provides any 
part at all, of their earnings. This is clearly so in the case 
of a barrister and hardly less so in the case of a solicitor. It 
is therefore recommended (para. 394) that-— 


. . the Board should have a discretion to dispense, 
either wholly or partly, with the above scaling down 
requirement in respect of incomes over £5,000 per annum, 
where it is shewn to their satisfaction that the capital assets 
position in relation to the total earnings duly warrants 
that course. In the case of a dispute there should be a 
right of appeal to the Board of Referees . 


It is suggested that in practice many professions would 
clearly be entitled to such dispensation and that the Board 
might well be able to issue a list of those in which it would 
be granted without question. 

If this recommendation were accepted it would appear 
that the barrister or solicitor would clearly be entitled to an 
automatic dispensation and could contribute up to his full 
percentage on the whole of his earnings. G. BG. 


(To be concluded.| 





Mr. ANTHONY CASE AYLWARD, Solicitor, of Sleaford, and deputy 
clerk of Kesteven County Council, has been appointed clerk of 
Huntingdonshire County Council in succession to Mr. J. B. Kelly, 
who retires at the end of June. 

Mr. Percy JOHN BuNTING, deputy town clerk of Kidderminster, 
has been appointed clerk and solicitor to Penge, Kent, Urban 
District Council. 


Mr. Victor MIsHCcOoN, solicitor, of London, W.C.1, who also 
practises in South London, is to be nominated for election 
to the office of Chairman of the London County Council for 
1954—55. 


Mr. JAMES NowWELL, senior committee clerk in Dewsbury Town 
Clerk’s Department, has been appointed deputy town clerk of 
Hythe, Kent. 
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EQUITABLE RIGHT TO PRODUCTION-—III 


I HAVE suggested that the sentence in the judgment in Barclay 
v. Raine (1823), 1 Sim. & St. 449, which contains the gist of 
the decision in that case, is capable of more than one 
interpretation. The vital sentence is that in which Sir John 
Leach said that a court of equity never compels a purchaser 
to take without the title deeds unless he has a covenant to 
produce them, and that a right in equity to compel the 
production of the deeds, even if it existed, would be no 
answer. 

So far as the equitable right to the production of title deeds 
of a purchaser of land is concerned, this sentence can be 
interpreted in either of two ways. It can be interpreted as 
an expression of recognition of such a right as something 
capable of existing in suitable circumstances, coupled with a 
finding that in the particular circumstances of the case before 
the court such a right did not exist in the purchaser because 
of lack of notice on the part of the persons in actual 
possession of the deeds, such lack of notice being fatal to any 
merely equitable right. Alternatively, it may be interpreted 
as an expression of the view, held personally by Sir John 
Leach, that a purely equitable right of this kind was not 
capable of existing at all; on this interpretation the reference 
to the possible existence of such a right (“‘ even if it existed ’’) 
was made ex abundanti cautela, in case a superior court should 
take a different view of this question, in which case the finding 
of fact (that such a right, even if capable of existing as a 
matter of equitable principle, had not been shown to exist in 
the particular circumstances of the case) would be necessary 
to dispose of the dispute before the court. 

The question which of these two possible interpretations 
of the ratio decidendi in Barclay v. Raine is the right one to 
adopt is not an academic exercise, for on its answer depends 
the effect of the rule of law now applicable, which is to be 
found in s. 45 (7) of the Law of Property Act, 1925. Under 
this provision, it will be recalled, the inability of a vendor to 
furnish a purchaser with an acknowledgment of his right to 
production and delivery of copies of documents of title, or 
with a legal covenant to produce and furnish copies of 
documents of title, is not an objection to title in case the 
purchaser will, on the completion of the contract, have an 
equitable right to the production of such documents. Quite 
clearly the draftsman of this provision thought that an 
equitable right to the production of title deeds was capable 
of existing, and very probably he relied in this on the views 
of conveyancers, as appearing in the investigations of the 
Real Property Commissioners on this subject. This is strong 
support for the existence of such a right. On the other side 
there is the great authority of Lord St. Leonards to be 
considered. As I have mentioned, when at the Bar he argued 
the case for the defendant in Barclay v. Raine, and in his 
argument he said that despite the suggestions to the contrary 
to be found in some of the books he had found no instance in 
which the existence of such a right had been expressly 
recognised. ‘‘ The books ”’ in 1823 meant, not text-books, of 
which there were very few (one of Lord St. Leonards’ titles 
to fame is that he supplied this want in more than one branch 
of the law), but the reports, and it is not improbable that the 
cases which Lord St. Leonards had in mind when he made 
this point were cases not on the existence of a right in equity 
to the production of title deeds by way of substantive relief, 
but cases on discovery. As I pointed out in the first of the 


articles on this subject, some confusion of these two rights is 
still prevalent. 


If Lord St. Leonards’ view is accepted, it follows that 
Parliament, in enacting what is now s. 45 (7) of the Law of 
Property Act, 1925, was proceeding on an erroneous concep- 
tion of the law as it then stood. I am not prepared to regard 
this consequence as necessarily fatal to this view, but on 
the whole I think that if this question were now to be decided 
by a court competent to review such authorities as there are 
on the subject the probability is that it would not attribute 
error to Parliament and that it would decide that a right in 
equity to the production of title deeds is something which 
is capable of existing and, in given circumstances, of being 
enforced by a person interested in the land to which the 
deeds relate. On this footing the present position would 
be this: If P purchases land from V and the title deeds 
cannot be handed over on completion, V will nevertheless 
be entitled to an order for specific performance of the contract 
against P if he can show that, after completion, the person 
in whose possession the deeds are would be bound in equity 
to produce the deeds to P if the latter so requires. That is, 
in effect, what s. 45 (7) says. But if this is what I think 
that the court would decide if the question were referred 
to it, it has not been decided yet, and a purchaser’s advisers 
may not unreasonably take the view that in the state of 
doubt which surrounds the very possibility of the existence 
of such an equitable right as this, their client would be well 
advised to withdraw from his contract unless the vendor 
can procure for him a legal right to production from the 
custodian of the deeds. 

Assuming, however, that this is impossible and that the 
vendor stands on the rights conferred upon him by s. 45 (7), 
it becomes necessary to consider what these rights are. If 
the old rule, that a vendor could not force his title on a 
purchaser unless he could either hand over the title deeds 
or provide or procure some legal right in the purchaser for 
their production at need, has been reversed, it has been 
reversed only in the case where, on the completion of the 
contract, the purchaser will have an equitable right to 
production. If a purchaser refuses to complete because he 
is not to be provided with a legal right to production, the 
burden of showing that an equitable right will exist after 
completion is clearly on the vendor, and it may often prove 
difficult to discharge this burden. The custodian of the 
deeds will only be bound in equity to produce them to the 
purchaser if he has notice of that right. The aim of the 
1925 legislation was to substitute, in the case of most of the 
equitable rights which commonly affect dealings in real 
property, notice by registration for actual notice, but none 
of the relevant categories of land charges seems apt to cover 
an equitable right to the production of deeds, or, at least, 
none of these expressly includes such a right. Despite the 
mention of such a right in s. 45 (7) of the Law of Property 
Act, 1925, the Land Charges Act, 1925, omits to mention 
it, or, apparently, anything like it. It is, of course, possible 
that, having regard to the wide definition attached to the 
expression, such a right is an equitable easement (land charge 
Class D (iii)), so that if the vendor has registered such a 
charge against the person in possession of the deeds the 
latter is fixed with notice. But possibility is a long way 
from certainty, and no careful purchaser would accept such 
a proposition without having it tested in the courts. 

If, on the other hand, the true view is that an equitable 
right to production is not capable of registration as a land 
charge, and that its enforceability depends on notice, a 
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vendor who seeks to rely on s. 45 (7) may still find himself 
in very great practical difficulties. Even if he is prepared 
to push the matter to the point of litigation, the only way 
in which he can take advantage of that provision is to show 
that the person in possession of the deeds has notice of his 
(the vendor’s) right to their production, and this he will have 
to do without the co-operation of the person in possession ; 
for it may be assumed that if the latter had been willing 
to co-operate he would have given a covenant or acknowledg- 
ment which would have bound him in law and made it 
unnecessary for the vendor to rely on the rights (such as 
they are) which s. 45 (7) gives him. Enforcement of a right 
depending for its existence on notice has always been 
procedurally a matter of difficulty, as it involves the court in 
fixing a liability on a person who is not normally a party to 
the proceedings and so not bound by the order of the court. 

What, then, is the practical way out of the difficulties 
which are likely to beset both vendor and purchaser where 
the latter can be given neither the deeds nor a legal covenant 
or acknowledgment for their production? No easy and 
comprehensive solution can be offered. It must be assumed 
that both parties are anxious to complete the contract. On 
this assumption I think that it is most unwise for the vendor 
to rely on s. 45 (7). The main purpose of these articles has 
been to show, or attempt to show, that this provision has 
always been very doubtful in its effect, and that even if 
it did change the law in a manner which, on the face of it, 
is beneficial to vendors, the advantage which it may be 
supposed to have extended to vendors is not easy to grasp. 
Moreover, whatever the position was in 1874, when this 
provision was first put on to the statute book, the 
1925 property legislation may well have altered it, with 
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consequences that nobody can at present certainly determine, 
If, therefore, s. 45 (7) is ruled out, the only solution that 
can be offered to a vendor who, without the aid of that 
provision, cannot show a good title, is registration. 

As far as a purchaser is concerned, he should not be fobbed 
off with references to s. 45 (7) as though that were a solution 
of all difficulties. It is often possible for a vendor, if he is 
prepared to take a little trouble and go to some expense, 
to trace the present possessor of the deeds and procure a 
proper covenant for their production, if necessary by making 
a suitable payment, and if that course does not commend itself 
to the vendor, there is always the possibility of registration 
of the title. On the other hand, if the vendor not only 
points to what he thinks are his rights under s. 45 (7) but 
produces evidence showing that, if the equitable right to 
production depends on actual notice, that requirement is 
satisfied in the particular case, the purchaser will be in 
something of a dilemma, for it is possible that this requirement 
of actual notice may have been superseded, as a result of 
the 1925 legislation, by a requirement of notice by registration 
of the right as a land charge, and on this footing acceptance 
of the vendor’s title on the basis of notice may leave the 
purchaser with a title which, in due course, is found to be 
defective. This is a genuine difficulty which can only be 
circumvented by ascertaining, before contract, whether the 
vendor is in possession of the deeds and will hand them over 
on completion, a requirement which in many cases is wholly 
impracticable. That must be recognised. But what emerges 
from this examination of a not uncommon problem is that, 
however one looks at s. 45 (7) of the Law of Property Act, 
1925, it bristles with difficulties. 

“ASC” 


SURRENDER OF STATUTORY TENANCY 


LorD GREENE, M.R.’s statement of the law, in his judgment 
in Brown v. Draper [1944] K.B. 309 (C.A.), in which he said 
that there were only two ways in which a statutory tenant 
could lose protection—by going out of, or by an order for, 
possession—-seems to have provoked much the same reaction 
as did Mr. Punch’s steward’s admonition to a passenger : 
“ You can’t be sick here, sir.’’ Mr. Megarry, as was pointed 
out in the ‘‘ Notebook ”’ on 17th October last (97 Sot. J. 708), 
appears fairly to have accepted the statement as a challenge, 
and manifested a tendency to add to the possible “other ways”’ 
with every new edition. Much of the article referred to 
was devoted to the examination of the effects of change in 
the character of the occupation, with special reference to 
cases in which a protected tenant agreed to purchase the 
freehold ; and perhaps the most interesting result of the 
recent decision in Nightingale v. Courtney {1954| 2 W.L.R. 266 
(C.A.) ; ante, p. 110, is that, while on the facts of that case 
it was held that the tenancy had not been surrendered, 
the court as good as laid down that a tenancy within the 
Rent Acts, whether contractual or statutory, can be 
terminated by surrender. 

The plaintiff owned the lease of a dwelling-house divided 
into two flats, of which the upper one was vacant while the 
defendant was his statutory tenant of the lower flat. The 
defendant was not a satisfactory tenant; apparently he 
owed a good deal of rent ; and on 23rd February, 1952, the 
two entered into a contract by which the tenant agreed to 
purchase the residue of the leasehold, completion date being 
17th March, and he paid a deposit of 10 per cent. of the agreed 


price. The terms of the contract were, infer alia, that the 
property was sold “subject as to the lower flat, to the 
existing tenancy of the purchaser who shall assume the rent 
now or formerly paid to be the right and proper rent ”’ 
(a purist might object that an occupier holding over under 
the Rent Acts fas no tenancy); that the vendor would, on 
completion, waive certain claims she had for costs — reference 
then being made to other actions ; and that she would further 
waive, on completion, any arrears of rent due up to 10th June, 
1951, but reserved her right to rent due since that date. 

The rent book was closed as from 23rd February, 1952, 
but some argument about the effect of the contract ensued, 
completion date was postponed more than once and, 
ultimately, the landlord claimed a right to treat the contract 
as repudiated, to rescind it and to forfeit the deposit. She 
sued for possession on two grounds: rent default and 
surrender. The county court judge, having upheld her 
contentions on the right to rescind, made an order on the 
second ground. 

The county court judgment was, it appears, 
Turner v. Watts (1928), 44 T.L.R. 337 (C.A.), in which a 
sitting tenant was held to have surrendered her tenancy by 
agreement. The county court judge considered that, on the 
authority of that decision, the correct view was that the 
contract before him had terminated the tenancy and made 
the defeudant’s continued occupation referable to a mere 
licence to occupy as purchaser until completion. 

The agreement in Turner v. Watts was, however, an‘ odd ”’ 
one, according to Scrutton, L.J., and its essential features 
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included a provision for discontinuance of rent and for payment 
by the purchaser of interest and acceptance by her of liability 
for maintenance and for insurance. It thus, according to 
Evershed, M.R., afforded an example of an exception to the 
rule laid down in Doe d. Gray v. Stanion (1836), 1 M. & W. 
695, that an agreement by a tenant to purchase the reversion, 
being impliedly conditional on good title being made, does not 
prima facie effect a surrender. In the case before the court, 
not only was there no express right given to the purchaser 
to occupy, but there was the “ subject as to the lower flat, to 
the existing tenancy ”’ provision, and the reservation of the 
right to recover any rent accrued due since 10th June, 1951 

but for which the plaintiff would get nothing for the period 
between contract and completion. The action was accordingly 
remitted for consideration of the plaintiff's claim based on 
rent in arrear. 

When appraising the effect of this new authority, it is 
important to take into account what might be called negative 
features. It is of considerable interest that the court declined 
to draw a distinction between contractual and statutory 
tenancies for the purpose in hand, and assumed that both 
could be surrendered by agreement ; in the ‘‘ Notebook ’’ of 
17th October last, already mentioned, I respectfully asso- 
ciated myself with Mr. Megarry’s “ it is not easy to see what 
provision in the Acts endows a statutory tenancy with 
qualities of tenacity and perdurability so greatly exceeding 
those of the contractual tenancy out of which it arose ”’ 
nevertheless, the distinction had been judicially recognised. 
In Nightingale v. Courtney the question was indeed considered 
but the answers were not reasoned and made no reference 
to any authority to the contrary. Evershed, M.R.’s 
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“... is the case different where the purchaser is not a 
contractual tenant, but, as we say, a statutory tenant ? 
In my judgment, the answer to that is in the negative. If 
there is nothing which indicates that the right of occupation 
which is to continue is referable to something other than 
the statute which previously supported it, then, as it seems 
to me, the statutory tenant continues until the completion to 
be a statutory tenant, exactly as a contractual tenant would 
continue until completion to be a contractual tenant .. .” 
and Denning, L.J.’s “‘ It all depends on the agreement between 
the parties’’ imply that Lord Greene, M.R.’s judgment in 
Brown v. Draper was too wide in scope and that McNair, J.’s 
dictum in Murray Bull & Co., Ltd. v. Murray |1953] 1 Q.B. 
211 was not an accurate statement of the law. But one would 
have liked to have the point dealt with expressly ; and the 
further comment suggests itself that if there be no distinction 
between statutory and contractual tenancies as_ regards 
validity of surrender by agreement, that does not exclude the 
possibility that neither can so be terminated. 

Then—and numerous readers who resorted to our “ Points 
in Practice ’’ department in the last months of last year will 
have noticed this—no uncoéperative wife figured in 
Nightingale v. Courtney; and if Lord Greene, M.R., was 
guilty of over-generalisation in Brown v. Draper, it may be 
that “it all depends on the agreement between the parties”’ 
is an over-simplification. I need only mention that the 1953 
index to this journal gives no fewer than six references under 
“Matrimonial home and deserted wife ’’ to drive home the 
point that, as Mr. Megarry might put it, tenacity and per- 
durability of a relationship to which the surrenderee is not a 
party may have to be reckoned with. 

R. B. 


HERE AND THERE 


“ ILL-HEALTH CONSCIOUS ”’ 
‘Of old when folk lay sick and sorely tried 
The doctors gave them physic and they died. 
But in our more enlightened age we know 
Both how to make men sick and keep them so.” 


ONCE upon a time, in the days when people, for the most 
part, were either well or dying, it was felt to be normal to 
boast of physical strength, stamina, powers of endurance, 
an invincible determination and ability to shoulder any 
weight of responsibilities. Rather arrogant perhaps and 
ostentatiously self-confident, but ill health was regarded as 
abnormal and it seemed sensible to reserve its enjoyment, 
together with talk of symptoms and operations, till those last 
farewell days when one would have no other pleasure than 
annoying or distressing one’s relatives. In those primitive 
times good health was an unconscious condition like walking 
on two feet, which is not, when we are most ourselves, a 
conscious effort of balance; and the well-meant policy of 
lofty benevolence by which we have been made “ health 
conscious ”’ has produced the result (apparently not envisaged 
by its sponsors) of making us simultaneously “ ill-health 
conscious,’ and this combined with the complicated game of 
‘put and take’’ which underlies the operations of the State 
called “ welfare’’ has produced a condition of mind in which 
peers and parliamentarians, railway porters and rodent 
operatives rival one another in the public exhibition of their 
deficiencies and disabilities in the hope of qualifying for some 
form of relief, bounty or free gift, so that even duodenal ulcers 
have become a subject of competitive boasting and it has 
become a matter of hot controversy between various groups 
of workers which can muster the most impressive array. 


ULCERS FOR THE BAR 
Mr. W. R. Rees-Davies, M.P., recently awarded the leading 
place to bus-drivers with members of the Bar second. The 
Medical Research Council, on the other hand, gives both 
classes a very retarded priority, well behind doctors, foremen, 
business executives and skilled engineers. Mr. Rees-Davies 
counters with the qualification and explanation that he was 
referring exclusively to barristers active in their profession 
and not to that lost mysterious legion who, though called to the 
Bar, somehow never reach it in practice. For this para- 
doxical situation they have, according to Mr. Rees-Davies'’s 
account of the barrister’s working life, every reason to be 
thankful. His vision is one of men racing, as if possessed or 
pursued, from court to court, recovering the breath they have 
lost in running or wasted in argument only to puff briefly 
and hastily at a cigarette, thereby risking carcinoma, to soothe 
their disordered nerves and allay the gnawing hunger never 
properly satisfied by the ill-digested nutritional intake barely 
swallowed in the brief interval between the rising of the court 
and the 1.30 summonses. He recalled sitting down to lunch 
lately with five barristers all joylessly consuming boiled fish 
because of their ulcers. Well, it may be so, but by all accounts 
from the Halls of the Inns of Court and the mess tables of 
the circuits duodenal diet is not there, at any rate, the main 
pre-occupation of the chefs, while barristers and judges seem 
to display a tenacity of survival into old age beyond any other 
profession. But maybe only the fittest survive. Lord 
Justice Somervell has a story of how when he was a boy 
thinking of coming to the Bar his father took him to ask the 
advice of some distinguished “ silk ’’ he knew. The great 
man only asked him what sort of a digestion he’d got, and he 
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answered that it was good. “ All right,’’ said the leader, 
“you'll do for the Bar. There’s more guts than brains in 
this profession.” 
THE SKY’S THE LIMIT 

THERE was once an innocent time when he who possessed a 
plot of land, however small, was recognised as owning all 
below and above it from the centre of the earth to the sky, 
so that his ownership stretched like a slender column from 
the fires of hell to the floor of heaven or (if you prefer a less 
“ fundamentalist ’’ phrase) from the burning heart of the 
world, up through the caves and the hidden waters, up as a 
waterspout rises from the sea, above the flight of larks and 
eagles to the uttermost limits of the earth’s atmosphere. 
Now, there was something worth having. Quite apart from 
the exceptional and abnormal possibilities of oil and mineral 
exploitation, there was ample material for “‘ quiet enjoyment,”’ 
as the lawyers say, at its most secure and its most complete. 
If a man’s home was his castle, he could build it so that it 
was rooted in the rock and its towers were lost in the clouds. 
But that was before the days of the Naboth’s vineyard 
philosophy in public affairs, when anything that is big enough 
or talks and plans comprehensively enough has almost (but 
not yet quite) unlimited means to evict and to invade wherever 
it deems necessary to its ends, so that there is not a corner 
of England where one can set about the ordinary business of 
living and working, free from the possibility of being evicted 
to make way for an airport, a reservoir, a new town, a battle 
school, an atomic power plant, a new main road or an open 
cast coal mine, forced into existence with the urgency of an 
actual state of siege. Nor is it in England alone that it happens. 


TALKING 


I HAVE recently had occasion to refer to the Adoption Act, 
1950, in the hope of answering the following questions :— 


(1) Who can adopt whom and at what relative ages ? 
(2) How much attention should be paid to this Act 

(4) by the draftsman when he is initiating a new trust, and 

(6) by trustees and others when they are concerned with 

breaking up an old one ? 

The answer to the first question is largely supplied by 
s. 2 (1), which provides, in effect, that the adopter must be of 
the prescribed age and at least twenty-one years older than 
the infant to be adopted. But neither of these two tests 
is applied to a father or mother wishing to adopt his or her 
own child; presumably in such cases nature is left to 
contrive the same, or much the same, conditions as the 
Parliamentary draftsman. And, for some _ reason left 
unexplained in the Act, an adopter who is related to the 
infant does not have to submit to the second or “ disparity of 
age ’’ test. I infer that, in those families where the generations 
have slipped a time-disc, there is nothing in theory—though 
there may be a good deal in practice—to discourage an aunt 
of twenty-two from applying to adopt her nephew of seventeen. 
By contrast —another injustice to men—if an uncle of twenty- 
two were minded to adopt his niece of seventeen, he would 
have to contend with subs. (2) of the same section, which 
provides that ‘‘an adoption order shall not be made in 
respect of an infant who is a female in favour of a sole 
applicant who is a male, unless the court is satisfied that there 
are special circumstances which justify, as an exceptional 
measure, the making of an adoption order ’’—a formula that 
could hardly be more discouraging to the applicant. 

Of these provisions it is observable that there is a youth 
bar but no age or senility bar, and one looks in vain—except 
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I see that at Ferney-Voltaire on the frontier of France and 
Switzerland the proprietor of the restaurant called ‘‘ Au 
Capuchin Gourmand ”’ has been in trouble. Finding that 
low-flying aircraft from the neighbouring airport persistently 
passed immediately overhead, a thing fatal to quiet gastro- 
nomic enjoyment, he gave due notice that it was his intention 
to raise a protective screen of small barrage balloons against 
the nuisance. Another age might have seen very little 
unreasonable in a man discouraging, if he could, the invasion 
of what are, to all intents and purposes, flying dragons, just 
as a traveller in the jungle lights fires to discourage wild 
beasts. To such an age it might have seemed unreasonable 
that a man should not be able to eat a quiet meal in 
Ferney-Voltaire because some other man in Basra was in a 
great hurry to get to San Francisco. Will the airlines 
compensate the innkeeper’s customers for indigestion? Or 
will they say that no one in these modern times has any business 
to eat at a lower altitude than 5,000 feet 2? But, as the saying 
is, we are not living in the Middle Ages. So the landlord 
was prosecuted in the Court at Nantua in the Ain Department 
and fined 30,000 francs for issuing threats prejudicial to 
the safety of passengers and crews of airlines. So next time 
a judge scolds the commandant of an airfield for interruption 
of the assizes by low flying he had better consider whether he 
is not violating the dum bene se gesserit condition of his 
appointment, and when a sound-barrier-crashing pilot breaks 
your windows, don’t shake your fist or inconsiderately vow 
vengeance. In a scientific time that is equivalent to 
blasphemy for the medivals. 
RICHARD ROE, 


“SHOP ” 


perhaps to a judicious exercise of the court’s discretion 
any recognition of the axiom that crabbed age and youth 
cannot live together. 

In one case that came to my notice an elderly spinster 
adopted—not, it is true, under this Act, but its predecessor 
a young child who soon developed an ungovernable temper 
and other disagreeable traits, which the neighbours variously 
put down to heredity, if well disposed towards the foster- 
mother, and to environment, if not. I,would not presume 
upon the truth of the matter beyond saying that it was an 
acknowledged mésalliance and if (to complete the couplet) 
age was full of care, it could not be said that youth was full 
of pleasance. 

From pleasance to pleasantries is but a step and I am 
reminded by the opinion of learned counsel that “it can 
never be predicated of a man, in the absence of cogent medical 
evidence, that a child cannot be born to him.’’ To the best 
of my belief this statement is amply supported by judicial 
and biological precedent, but the question is whether, having 
regard to the Adoption Act, it is not now almost equally true 
of a woman? And that, one might add, whether she be 
covert or sole ; the phrase, so coarsely blending the Victorian 
and the veterinary, may not be to every reader’s taste, but I 
know of no other that covers the complete course of spinster, 
wife, widow, feme sole, army wife and bigamist in bogey three. 

The answer to the second question, or pair of questions, 
as I find, turns largely upon s. 13 of the Act. Subsection (1) 
of that section deals with intestacies and is not material. 
Then under subs. (2) ‘‘ any disposition of real or personal 
property made by instrument inter vivos or by will (including 
codicil) after the date of an adoption order ”’ is, in effect, to 
be construed upon the footing that the adopted child is the 


for 
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child of the adopter and not of its natural parents; secus 
if the “‘ disposition ’’ precedes the adoption order. 

Another contributor has already brought some mild 
criticism to bear upon the word “ disposition ’’ (97 SOL. J 775) 
and has commented upon the difficulties to which such 
inartistic language gives rise, as exemplified in Re Gilpin 
(1953) 3 W.L.R. 746. I will not go over that ground again, 
but will assume it is, perhaps, a large assumption—that it 
can certainly be predicated of a given “ disposition ’’ that it 
either precedes the adoption order or follows it. 

To deal, then, with the draftsman’s problem (question 2 (a)), 
it is important to note that s. 13 of the Act is “ not to affect,” 
inter alia, ‘‘ any disposition made before 1st January, 1950 ”’ ; 
this provision will be found tucked away in para. 4 of 
Sched. V to the Act. It is not, therefore, sufficient for the 
draftsman to compare the dates of the disposition and adoption 
order ; he must also decide whether he is making a “* pre-Act ”’ 
disposition or a “ post-Act’”’ disposition. And if it turns out 
that he is making a “ pre-Act’’ disposition, it will be 
necessary to refer to the code which prevailed under earlier 
Adoption Acts that is to say, Acts prior to the Adoption 
Act, 1949, because the 1950 Act was in substance a 
consolidating Act. 

It may be objected that a person who hopes, in 1954, to 
achieve a “ pre-Act’’ disposition is setting himself a task 
rather like that of the lady named Bright ; and even then, 
though she travelled much faster than light, she came back as 
soon as the previous night. It is not, however, relativity 
but the peculiar character of special powers of appointment 
that gives rise to this problem, and the question in brief is 
whether an adopted child takes under the instrument 
conferring the power or under the instrument exercising it. 


It would, I think, consist with the customary treatment of 
special powers to regard the appointing instrument as 
subservient to the instrument creating the power. If that 
be the correct view, the effective disposition, which is not to 
be “affected,” is the earlier instrument, and if that was 
made before 1st January, 1950, it seems that the draftsman 
of the later instrument can close the 1950 Act. This accords 
with the view taken by Farwell, J., in Re Hoff; Carnley 
v. Hoff (1942) Ch. 298, where the question concerned a 
legitimated child. And the same view was taken by a learned 
contributor to Law Noles, vol. 71, at p. 216, who expressed 
the matter as follows: 

“|The Most Expensive Solicitor) explained, somewhat 
unconvincingly, that for some reason which Flip [the 
adopted child) never understood, the ‘ disposition” was 
‘made’ by grandpa Dumpty’s will and that, as that was 
prior to the adoption order, Flip, as far as sharing in 
grandpa’s trust fund was concerned, had had it, or rather 
didn't get it.” 

On the whole I agree with this conclusion, but with a good 
deal of emphasis on the phrase “‘ somewhat unconvincingly.”’ 
Thus, in Re Rush {1922} 1 Ch. 302, the question arose whether 
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the interests of certain German subjects in a settled fund 
were subject to the charge imposed by the Treaty of Peace 
Order, 1919, of which Lord Romer said at [1943] A.C. 486— 
“But no one could have successfully contended that the 
interests appointed to them were not created by the 
instrument from which the power was derived or that they 
did not take such interests by virtue of that instrument ”’ 
and if that is true of one type of alien beneficiary, it must be 
true of another, viz., an adopted child. After this testimonium 
to the theory of the matter it is unsettling to find that in fact 
the German subjects took free from the charge imposed by 
the Treaty of Peace Order and that they did so because “‘ the 
interests that had been... appointed to them were not 
interests to which they were entitled at the date when the 


treaty came into force.’ In other words (those of 
Roxburgh, J., in Re Dowie’s Will Trusts; Barlas v. 


Pennefather |1949)} Ch. 547, at p. 553), “ although the interest 

. . did not arise until the appointment was executed, when 
it did arise the beneficiary took his interest by virtue of the 
instrument creating the power.’’ And there, I think, the 
matter must be left until a child adopted under the Act and 
between the dates of the two instruments contests the point. 
There is at least something to be said for the view that if his 
interest did not “ arise ’’ until the appointment was executed 
it was not the Act that “ affected’’ the original disposition, 
but the appointment, and accordingly the maxim caveat 
testator should apply. 

Finally, in the interests of all in like case, one can only 
hope that once our draftsman has performed these mental 
exercises he will be able to relax and ignore all future adoption 
orders in the belief that they will not affect the devolution of 
property settled by his post-Act “ disposition.’’ But this 
would almost certainly not be true of trusts created de novo 
in exercise of a general power conferred by the disposition. 

On the other hand, it seems that when drawing a will he 
can safely ignore reviving codicils (a point covered by s. 14 (2)) 
and inferentially the date of death of the testator also. The 
latter point is not expressly covered by the Act but formed 
part of the ratio decidendi of Re Gilpin and is consistent with 
the terms of s. 14 (2), which treats the date of the will as 
paramount. 

I have not left myself much space for the last question, 
which concerned trustees and others breaking up an old 
trust. Our contemporary enthusiam for discretionary 
trusts of an ambitious and sometimes inscrutable design 
(97 Sot. J. 740) seems under revenue pressure to be matched 
only by a delight in ‘“‘ busting’ the more orthodox type of 
old trust, and when, as is usual in such cases, the trustees 
have inquired into such matters as the age and virginity of 
the life tenant, the unpaid tax on 3} per cent. War Loan, 
reserves for future estate duty and indemnities against past 
breaches of trust it may, as this Act recedes into the past, 
become advisable to ask one more question, viz., ‘““ Have you 
adopted any child or children? ’’ But I do not rate it as a 
pressing problem in the average “ trust-busting ’’ case to-day. 

“ Escrow ” 





INHERITED NATIONAL SAVINGS 

It is sometimes thought that savings certificates which are 
specifically bequeathed in a will or form part of the residue, or 
which are left by a holder who has died intestate, cannot be 
transferred but must be encashed. The National Savings 
Committee point out that this is not so, as they may be transferred, 
with the approval of the Postmaster-General, to the person 
beneficially entitied to their value. When any person inherits 


savings certificates which bring his holding in certificates above 
the various maxima laid down in the Savings Certificates Regula- 
tions, he may hold the excess without becoming liable to any 


penalty, or to income tax in respect of his holding, provided that, 
in the case of the ninth (current) issue, he does not purchase, 
or have purchased for him, any further certificates while holding 
700 or more than 700 unit certificates of that issue. Similarly, 
it is is not necessary to encash defence bonds on the death of a 
holder. They may be transferred even if the holding of the person 
inheriting is thereby raised above the normal personal limits 
allowed. Deposits in the Post Office or Trustee Savings Banks 
(both Ordinary and Special Investment Departments) acquired by 
transfer from a deceased holder or depositor may be held in 
addition to whatever sum is already held. 
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NOTES OF CASES 


The Notes of Cases in this issue ave published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 


NEGLIGENCE: EXCEPTION CLAUSE: CONSTRUCTION 
James Archdale & Co., Ltd. v. Comservices, Ltd. 


Somervell, Denning and Romer, L.JJ. 8th December, 1953 


Appeal from Hilbery, J. 

A contract under which the plaintiffs employed the defendants 
to redecorate their premises provided, by cl. 14 (b), that the 
defendants should be liable for and should indemnify the plaintiffs 
against and should insure against any liability, loss or claim in 
respect of any injury or damage whatsoever to any property, real 
or personal, in so far as such injury or damage arose out of or in 
the execution of the works, and provided always that the same 
was due to any negligence of the defendants, their servants or 
agents, and “‘ subject also as regards loss or damage by fire to the 
provisions contained in cl. 15.’’ Clause 15 (b) provided that the 
existing structures and the works and unfixed materials (except 
plant, tools and equipment) should be at the sole risk of the 
plaintiffs as regards loss or damage by fire and the plaintiffs should 
maintain a proper policy of insurance against that risk. During 
the work of redecoration a fire, which was caused by the negligence 
of the defendants’ servants, broke out on the plaintiffs’ premises 
and damage was caused to the building. The plaintiffs claimed 
to recover the cost of repairs from the defendants, relying on the 
principle that general words in an exception clause do not 
ordinarily except the party seeking to rely on the exception from 
liability for his own negligence or that of his servants. Hilbery, J., 
gave judgment for the defendants. The plaintiffs appealed. 

SOMERVELL, L.J., said that there was an exception to the 
prima facie approach to the construction of exception clauses, 
when the only scope of the clause was the negligence of the 
servant of the person seeking the benefit of the clause (A/derslade 
v. Hendon Laundry, Ltd. [1945] K.B. 189); in the present 
case the most probable scope of the operation of the exception 
clause was the negligence of the defendants, their servants and 
agents. Further, the two clauses contained obligations on the 
defendants and the plaintiffs respectively to insure. The natural 
construction of the two clauses, read together, was that, in so 
far as loss or damage by fire came within the earlier words of 
cl. 14 (6), that was taken out altogether from that sub-clause. 
It was then dealt with in cl. 15 (6), under which the sole risk was 
on the employer to insure. The appeal should be dismissed. 

DENNING, L.J., agreed. 

Romer, L.J., agreeing, said that the principle usually applied 
to exception clauses was one of construction and no more; it 
was not entitled to the status of a rule of law. Appeal dismissed. 


APPEARANCES: fyder Richardson, Q.C., and P. Layton 
(Gardiner & Co.); EF. W. Beney, Q.C., and E. G. H. Beresford 
(Ek. P. Rugg & Co., for Buller, Jeffries & Kenshole, Birmingham). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law]) [1 W.L.R. 459 


RENT RESTRICTION: TENANTS SHARING KITCHEN : 
RIGHT OF ONE TO REMAIN IN OCCUPATION ALONE 


Isaacs v. Titus 
Evershed, M.R., Denning and Romer, L.JJ. 
Appeal from Brighton County Court. 


The plaintiff, A. J. Isaacs, was the landlord of a dwelling-house 
within the protection of the Rent Acts known as No. 12 Norfolk 
Square, Brighton. The defendant, Bridgid T. Titus, was the 
tenant of part of the first floor with a right to share the use of 
the kitchen. The tenant with whom she at one time shared the 
kitchen gave up possession, and the landlord claimed possession 
of the part of the premises let to the defendant, alleging that, 
by reason of the other tenant having left, the landlord and no 
one else had a right to share the use of the kitchen with the 
defendant and that consequently there was no letting of a 
separate dwelling to which the Rent Acts applied. The county 
court judge made an order for possession and the tenant appealed. 

EVERSHED, M.R., said that when the one tenant gave up 
possession, the landlord no doubt was entitled to possession of 
the rooms which that tenant had previously occupied. But it did 
not follow that the terms of the tenancy with the other tenant, 
as a result, automatically were changed. As was said in 


26th January, 1954 


Where possible the appropriate page reference is given at the end of the note 


Lockwood v. Lowe, ante, p. 127, in circumstances indistinguishable 
from these, unless the terms of the contract with the remaining 
tenant were modified in some way, the landlord did not step 
into the shoes of the vacating tenant and, accordingly, in that 
case, as in this, the landlord was not able to recover possession. 

DENNING and Romer, L.JJ., agreed. Appeal allowed. 

APPEARANCES: Peter P. Elman (A. &G. Tooth, for Leslie Wilner, 
Brighton); the landlord did not appear. 


{Reported by Miss E. DANGERFIELD, Barrister-at-Law] [1 W.L.R. 398 


ILLEGALITY: SALE OF CAR: 
ROADWORTHINESS 

Vinall v. Howard 
Somervell and Birkett, L.JJ., and Upjohn, J. 
27th January, 1954 


CONTRACT : 


Appeal from Streatfeild, J. 

In February, 1952, the plaintiff advertised for sale a motor car, 
the defendant replied to the advertisement, and the plaintttt 
arranged to drive the car to the defendant’s house. ‘The plaintiff 
pointed out certain defects in the foot brake of the car, and ina 
short drive the defendant noticed that the speedometer needed a 
new cable. The plaintiff explained that he had a spare in the 
car, but that he had not had to time fix it. The defendant 
agreed to buy the car for £310, and gave the plaintiff a cheque for 
that sum. On examining the car by daylight on the following 
day the defendant found that the chassis was fractured and the 
silencer was defective. He accordingly stopped the cheque and 
by telephone told the plaintiff that the car was not roadworthy. 
The plaintiff commenced this action on the cheque or alternatively 
for the price of the car. By his defence the defendant pleaded, 
inter alia, that in selling or agreeing to sell the car the plaintiff was 
in breach of s. 8 of the Road Traffic Act, 1934, in that the condition 
of the car was such that its use on the road was unlawful by virtue 
of s. 3 of the Road Traffic Act, 1930. Streatfeild, J., dismissed 
the claim, holding that the sale was unlawful ; from that decision 
the plaintiff appealed. 

SOMERVELL, L.J., said that all these defects indicated a failure 
to keep and maintain in good working order. There was the 
silencer, the speed indicator, and there were the brakes. ‘There 
was no suggestion in the judgment, or in any argument before the 
court, that so far as construction was concerned they had not 
been constructed all right. The plaintiff’s counsel! in opening the 
appeal had used words which he did not seek to uphold now, that 
s. 3 applied only to the original manufacture. That must be 
wrong. If there had been anything in the nature of a recon- 
struction, or it might be anything which could be properly 
described as an alteration in construction, s. 3 would apply. 
In coming to his decision he had not based himself on any rigid 
principle that s. 3 applied only at the time of the original 
construction ; it had a wider application. These defects being 
outside s. 3, it followed that the contract was not made illegal by 
s. 8 (1) and that the plaintiff succeeded. 

Birkett, L.J., and Upyoun, J., concurred. Appeal allowed. 
Judgment entered for plaintiff for £310, with interest. 

APPEARANCES: G. T. Aldous and J. B. Elton (Curwen, Carter 
and Evans) ; John Gazdar (Vanderpump & Sykes). 


(Reported by Mrs. IrENE G. R. Mosss, Barrister-at-Law] [2 W.L.R. 314 


EXECUTION: SHERIFF: SUMMONS FOR PROTECTION : 
GOODS OF THIRD PARTY SEIZED 
Cave v. Capel 
Somervell and Birkett, L.JJ., and Upjohn, J. 
27th January, 1954 

Appeal from Ormerod, J. 

The defendant was at the material time High Sheriff of the 
County of Somerset. On 29th October, 1952, a bailiff, acting as 
sheriff's officer, in pursuance of two warrants was instructed to 
levy execution on the goods of one A. H. Cave, in respect of two 
judgments. The bailiff found only a caravan on which to levy 
execution ; in the caravan was residing the plaintiff, the mother 
of the judgment debtor, who asserted that the caravan was not 
the property of her son. She refused to say whose property it 
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was and refused to leave it. The bailiff levied execution on the 
caravan, and on 30th October, 1952, the caravan, with the 
plaintiff inside it, was taken to the judgment creditor’s farm, and 
there locked ina barn. A small door in the barn was left unlocked 
and open, and the plaintiff was able to leave the barn and 
eventually did so. On 31st October the bailiff was notified that 
a Mrs. M. F. Carr was the owner of the caravan, and the sheriff 
was instructed by the judgment creditor to withdraw from 
possession of the caravan, which he did. On 24th April, 1953, 
the plaintiff issued a writ against the sheriff claiming damages 
for wrongful execution, wrongful imprisonment and_ trespass 
against the person. The sheriff thereupon took out a summons 
under Ord. 57, r. 16a, claiming protection from any action in 
respect of the said seizure and possession of the goods. On 
30th June, 1953, the master refused to make the protection 
order, but extended the time for entering a defence to the action. 
On appeal to him in chambers, Ormerod, J., granted the order, 
and the plaintiff appealed from his decision. 


SOMERVELL, L.J., said that on what was admitted here this 
case was wholly outside the type of case for which the rule was 
contemplated ; it was sufficient to decide the case to state that, 
on the defendant’s own affidavit, the caravan was locked in the 
barn for four days. No one could say that that was not a real 
grievance. He would restore the master’s order. 

Birkett, L.J., said that Ord. 57, r. 16a, was designed to 
protect a sheriff in the ordinary circumstances, which were bound 
to arise in the course of his duty, and which would give rise to an 
action in which nominal damages would be awarded ; but where, 
as here, there was a substantial grievance, the rule did not 
apply. 

Upyoun, J., delivered a concurring judgment. Appeal allowed. 

APPEARANCES: James Stirling (INingsford, Dorman & Co.) ; 
I. S. Fay (Church, Adams, Tatham & Co.). 

[Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [2 W.L.R. 325 


MASTER AND SERVANT: CONTRACT TO PAY BONUS: 
QUANTUM MERUIT 
Powell v. Braun 
Evershed, M.R., Denning and Romer, L.J J. 
28th January, 1954 

Appeal from Bromley County Court. 

The plaintiff, P. I. Powell, had been employed by the defendant 
as his secretary in his business for some two yeats when he wrote 
to her on 18th March, 1946, expressing satisfaction with the 
services which she had rendered to him in the past and the wish 
that she should undertake added responsibility in the future. 
He offered to pay to her in recognition of her past services and 
such added responsibility a bonus ‘on the net trading profits 
of the business, instead of an increase in salary. The plaintiff 
wrote the same day accepting that offer. The manner in which 
the bonus was to be assessed was never agreed but the defendant 
did, in fact, pay to the plaintiff a bonus in subsequent years. 
The piaintiff’s contract of service having been terminated, the 
defendant refused to pay any bonus to the plaintiff in respect 
of her last two years’ service, contending that, on the true 
construction of his letter, there was no firm promise to pay the 
plaintiff anything ; the matter was, he said, wholly left to his 
discretion. Alternatively, he said that his letter was of so vague 
a character that it was incapable of forming the basis of a claim 
in contract. The county court judge dismissed the plaintiff’s 
claim and the plaintiff appealed. 

EVERSHED, M.R., said that on the true construction of the 
letters the parties did not intend the payment of a bonus to be 
purely in the discretion of the defendant. His lordship referred 
to Taylor v. Brewer (1813), 1M. & S. 290. It followed that since 
a sum was to be paid, the amount would bear a reasonable 
relation to the trading profit, unless the parties chose to agree 
some other figure. The principle of quantum meruit was no less 
applicable when the remuneration was additional remuneration, 
that was remuneration over and above a fixed salary, than it was 
when it was the only remuneration. Accordingly, the plaintiff 
was entitled to be paid the sum which the parties had agreed 
would be payable if the defendant were liable to pay a bonus. 

DENNING and Romer, L.JJ., agreed. Appeal allowed. 


APPEARANCES: Michael B. Scholfield (Woodroffes) ; E. Ashley 
Bramall (Meaby & Co.). 


{Reported by Miss E. DANGERFIELD, Barrister-at-Law] [1 W.L.R. 401 
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ADMINISTRATION OF ESTATE: ACTION AGAINST 
EXECUTRIX: DEVASTAVIT 
Marsden v. Regan 
Evershed, M.R., Denning and Romer, L.JJ. 29th January, 1954 

Appeal from Huddersfield County Court. 

A testatrix died in 1951, leaving an estate consisting of a second- 
hand clothes business carried on in premises held on a weekly 
tenancy. The goodwill of the business was valued at £150, 
stock-in-trade at £30, and miscellaneous items at £50, including 
furniture valued at £20, and there were no other assets. Her 
debts and funeral and testamentary expenses amounted to £78. 
The defendant, Mrs. Martha Annie Regan, the daughter of the 
testatrix, proved her will in 1951, and took possession of the 
business and continued to carry it on, first at a profit and later 
at a small loss. The defendant, having spent {2 in cleaning 
certain of the effects of the testatrix, gave all the furniture and 
effects away. The plaintiff, who was the brother of the defendant, 
acquired the freehold and reversion of the premises, and took 
proceedings against the defendant as executrix to recover 
possession and mesne profits. The defendant did not plead 
plene administravit, and on 13th February, 1952, the plaintiff 
obtained judgment against her for possession and for the sum of 
£29 mesne profits and costs taxed at £21. The defendant did 
not then give up possession but applied under the Landlord and 
Tenant Act, 1927, for the grant of a new lease or compensation 
for loss of goodwill. That application was dismissed in 
November, 1952, but the defendant did not give up possession of 
the premises until May, 1953. The plaintiff tried to levy execu- 
tion for the unpaid sums of £29 and £21, and in March, 1953, 
the sheriff made a return of nulla bona testatorvis. The plaintiff 
then started these proceedings against the defendant as executrix 
to recover the £29 and £21 and a further sum of £55 in respect of 
mesne profits, alleging a devastavit. The defendant, who acted 
throughout on the advice of her solicitor, had paid all the creditors 
of the testatrix and of the business until it had been wound up 
and the legal expenses incurred in respect of the first action and 
of the proceedings under the Landlord and Tenant Act, 1927: 
the only person unpaid was the plaintiff. The county court 
judge dismissed the action, holding that the defendant had 
acted honestly and reasonably and ought fairly to be excused. 
The plaintiff appealed. 

EVERSHED, M.R., said, approving the decision of Farwell, J., 
in Batchelay v. Evans {1939} Ch. 1007, that the effect of the 
judgment obtained by the plaintiff in the first action in the absence 
of any plea of plene administravit by the defendant, together with 
the return of the sheriff of nulla bona testatoris, was that the defen- 
dant must be taken conclusively to have admitted assets in her 
hands at the date of the judgment sufficient to pay all debts 
then known to her and that there was, as against the defendant, 
a rebuttable presumption that, not now having any assets, she 
had committed a devastavit. The admission and presumption 
which flowed from the first judgment did not, however, cover the 
sum of {21 for costs, which at that time had not, of course, 
become due or even been ascertained. His lordship distinguished 
In ve Mavvin ; Crawter v. Marvin [1905| 2 Ch. 490. Order 32, 
r. 2, of the County Court Rules was directed to procedure, and 
was not intended to and had not altered or abrogated the general 
rule of law as to the presumption which arose when an executor 
tailed to plead plene administravit and that presumption applied 
in county court proceedings. Accordingly, as the defendant had 
not rebutted the presumption with regard to the judgment debt 
for £29, she was prima facie liable for that sum, but as regards the 
other claim of £55, it was not clear that she had been guilty of a 
devastavit, for she had throughout acted on the advice of her 
solicitor in the administration, and had attempted to preserve the 
goodwill of the business by continuing to carry it on. She had 
no answer to the plaintiff’s claim for the sum of £22, the value of 
the furniture of the testatrix which the defendant had given 
away, and the plaintiff was entitled to judgment for that sum. 
But as regards the balance of the claim, the finding of the county 
court judge that the defendant had acted honestly and reasonably 
and ought to be excused under s. 61 of the Trustee Act, 1925, 
should not be disturbed. 

DENNING and Romer, L.JJ., agreed. Appeal allowed as to 
part of the plaintiff’s claim. 

APPEARANCES: A. C. Sparrow (Torr & Co, for Chambers, 
Tregoning & Robertshaw, Brighouse); R. W. Goff, Q.C., and 
C. Raymond Dean (G,. E. Hutchinson, Huddersfield). 


(Reported by Miss E. DaNGERFiELD, Barrister-at-Law) [1 W.L.R. 423 
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* PRACTICE NOTE 
LEGAL AID: APPEAL: SECURITY FOR COSTS 
Bampton v. Cook 
Somervell, Birkett and Romer, L.JJ. 1st February, 1954 


In an action for personal injuries by the next friend of an infant, 
a verdict was given for the defendant. At the hearing the 
plaintiff was an assisted person under the Legal Aid and Advice 
Act, paying a maximum contribution of £93 10s. on a disposable 
income of some £343. On notice of appeal being given, the 
defendant applied to the Court of Appeal under R.S.C., Ord. 58, 
r. 15 (2), for an order that the plaintiff should give security for the 
costs of the appeal. At the time of the hearing of the application 
the plaintiff was not an assisted person for the purposes of the 
appeal, but it was clear from certain correspondence that legal aid 
would be granted. 

SOMERVELL, L.J., said that counsel for the plaintiff had asked the 
court to follow Conway v. George Wimpey & Co., Ltd.{1951] 1 ANE.R. 
56, and say that no security should be ordered. In that case the 
plaintiff was not an assisted person at the time of the application 
to the Court of Appeal for security for costs. In the present 
case the plaintiff had been assisted in the court below and had 
contributed to the costs. That was a “ special circumstance ”’ 
which showed that the plaintiff was likely to be unable to meet 
the costs of the appeal. Counsel for the defendant had referred 
to Murray v. Stewarts & Lloyds, Ltd. (unreported ; 12th October, 
1953), in which the plaintiff had made a maximum contribution 
of £95 towards the costs of the hearing in the court of first instance 
and was an assisted person at the time of the application to the 
Court of Appeal for security. The court ordered security to the 
extent of £25 to be paid by the plaintiff. The court would follow 
that decision and order the plaintiff to give security to the 
extent of £20. The order was intended to cover the plaintiff 
when she became an assisted person whatever contribution she 
might be required to make towards the costs of the appeal. 


APPEARANCES: ft. Marven Everett, Q.C., and M. Morris 
(Barlow, Lyde & Gilbert); Rodney Bax (Craigen, Hicks & Co.). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 450 


CHANCERY DIVISION 


PRACTICE : PETITIONS UNDER CHARITIES PROCEDURE 
ACT, 1812: WHETHER COURT FEES CHARGEABLE 


In re Elsie Inglis (London) Memorial Fund 


Harman, J. 19th January, 1954 

Petition. 

This was a question, raised at the conclusion of the hearing of 
a petition presented by the Attorney-General under the Charities 
Procedure Act, 1812 (the facts of which are not material for the 
purposes of this report), to obtain the decision of the court as 
to whether or not “court fees’’ are exigible in these cases. 
By s. 3 of that Act: ‘‘ And be it further enacted, that neither 
the petitions, nor any proceedings upon the same or relative 
thereto, nor the copies of any such petitions or proceedings, 
shall be subject or liable to the payment of any stamp duty 
whatever.’’ The question was whether the phrase ‘‘ stamp duty ”’ 
in that section included court fees. 

HARMAN, J., said that in 1812 there was in force the Act of 1808 
(48 Geo. 3, c. 149) entitled: ‘‘ An Act for repealing the stamp 
duties on deeds, law proceedings ... and for granting new 
duties in lieu thereof,’’ which provided for a fee of half a crown 
on a petition in any suit or action. That was a stamp duty 
which was clearly remitted by the Act of 1812. At the same 
time, certain fees were payable to the clerks in Chancery which 
would not be remitted by the Act. After certain changes, the 
Public Offices Fees Act, 1879, provided that the fees payable 
in any public office should be payable either in money or by means 
of stamps, as the Treasury Commissioners might direct. By the 
Judicature Act, 1925, power was given to the Lord Chancellor 
to “ fix the fees and percentages to be taken in the High Court,”’ 
and the matter was now governed by the Supreme Court Fees 
Order, 1930, which provided in para. 5 of the Schedule “the fees 
and percentages described by this order shall . . . be taken by 
impressed stamps,’’ or, in certain cases, by adhesive stamps. 
It was now contended that as the fee on an originating petition 
was payable by impressed stamps, it was a “ stamp duty ’’ and 
so remitted by the Act of 1812. But that was not so; stamp 
duties were one thing and court fees were another. It was 
to be noted that court fee stamps and judicature stamps were 
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excluded from the Stamp Act, 1891. Accordingly, the ordinary 
fees were payable. Judgment accordingly. 
APPEARANCES: D. Buckley (Treasury Solicitor); W. F. 
(Official Solicitor). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


Waite 


[1 W.L.R. 407 


DESERTED WIFE IN MATRIMONIAL 
TO 


MORTGAGE : 
HOME: RIGHT OF EQUITABLE MORTGAGEE 
POSSESSION 
Barclays Bank, Ltd. v. Bird 


Harman, J. 26th January, 1954 


Procedure summons. 


A mortgagee claimed possession of a dwelling-house which had 
been secured by an equitable charge in a document under seal, 
which contained a clause whereby the mortgagor gave an 
irrevocable power of attorney to the mortgagee to execute a 
legal mortgage. At the time of the creation of the equitable 
charge the mortgagor was living with his wife in the mortgaged 
property, the matrimonial home. Subsequently the mortgagor 
deserted his wife, whereupon she obtained an order under s. 17 
of the Married Women’s Property Act, 1882, allowing her to 
reside in the house. The order forbade the mortgagor, without 
leave of the court, to take any step whatsoever which would 
interfere with the wife’s residence in the house. Subsequently 
the mortgagor was adjudicated bankrupt, whereupon the 
mortgagee, by virtue of the power of attorney, executed a legal 
charge in respect of the property. The wife resisted the 
mortgagee’s claim to possession on the grounds (a) that at the 
date of desertion the mortgagee had only an equitable charge 
and not a legal charge over the property ; and (b) that the exercise 
of the power of attorney and the execution of the legal charge 
was an infraction of the terms of the order. 

HARMAN, J., said that as the result of recent cases it was 
established that a deserted wife had a certain right to remain 
in the matrimonial home. In Bendall v. McWhirter {1952} 
2 Q.B. 466 it was held that that right prevailed against the 
husband’s trustee in bankruptcy ; and in Ferris v. Weaven {1952} 
W.N. 318 it was held to extend to a purchaser who was in 
collusion with the husband. Further than that the law had not 
gone. In Lloyds Bank, Ltd. v. O’s Trustee (1953) 1 W.L.IR. 1460 ; 
97 Sov. J. 832, Upjohn, J., held that the wife’s privilege did not avail 
against a legal mortgage created before the desertion. It wouldseem 
that any extension of a wife’s privilege would be detrimental to 
the public interest, as tending to discourage lenders on mortgage. 
The difference between the present case and the Lloyds Bank case 
was that in the present case at the date of desertion, when the 
wife’s right arose, the mortgagee had no legal estate. It was 
contended for the wife that at the material time the bank, as 
equitable mortgagee, had no right to possession; their legal 
mortgage was not created until after her rights arose. It was 
further contended that by executing the legal mortgage under 
the power of attorney the bank had, unwittingly, flouted the 
order of the court. As to the first point, an equitable mortgagee 
had a right to apply to the court for an order for possession ; 
the only limitation on his right was that he must obtain an order 
of the court for possession or foreclosure. The bank’s equity 
antedated that of the wife, and must be preferred to it. Further, 
they had the right to create in themselves a legal estate without 
interference by the mortgagor. The second point also failed ; 
the bank had an absolute right to execute a legal mortgage, and 
could not be affected without notice by an order restraining the 
donor of the power; that seemed to follow from Tingley v. 
Milley [1917] 2 Ch. 144. In short, when an application was made 
to the court for possession, an equitable mortgagee under a 
document such as the present was in as good a position as a legal 
mortgagee, and there was no valid distinction between the present 
case and the Lloyds Bank case, supra. Order for possession. 

APPEARANCES: J. A. Plowman (Forbes & Son); P. EF. 
Whitworth (J. E. Baring & Co.); J. L. Arnold (Hunt & Hunt). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 319 


RESTRICTIVE COVENANTS: MODIFICATION : 
APPLICATION TO LANDS TRIBUNAL 
Richardson v. Jackson 

Danckwerts, J. 3rd February, 1954 
Adjourned summons. 


The plaintiff brought proceedings against the defendants for 
the enforcement of a covenant restricting them from using a shop 
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for the sale of certain articles. The defendants did not deny 
that they were bound by the covenant, having bought the 
property with notice of the covenant, which was also registered 
under the Land Charges Act, 1925. They alleged that the cove- 
nant was obsolescent and no longer enforceable, and that if 
there had been any breach the plaintiff had acquiesced in it, 
and that in the circumstances it should be modified to permit 
the user of which the plaintiff complained. By this summons 
the defendants asked for an order staying proceedings in the 
action in order to apply under s. 84 of the Law of Property Act, 
1925, to the Lands Tribunal for modification of the covenant. 


DANCKWERTS, J., said the only reported case on the question 
was Feilden v. Byrne {[1926)| Ch. 620, but the matter was not clear 
even when that decision was considered. It was clear that the 
proceedings should not be stayed for the purpose of such an 
application if it were plain on the evidence that any application 
under the section would have no real chance of succeeding before 
the tribunal. Otherwise such an application should normally 
be acceded to, because modification of the covenants was not 
within the power of the present court, and it would, therefore, be 
unfair to deprive the defendants of their chance to obtain a modifi- 
cation if they could make out a case. Such application should 
be made promptly when proceedings were brought; but it was 
not necessary that the defendants should have applied before the 
proceedings were begun, because until the plaintiff had started 
his action the defendants might think that he would not attempt 
to enforce the covenants, and the advisers of the defendants had 
to have time to examine the circumstances. In the present case 
the writ was issued on 27th May, 1953, and the present application 
was not made until 15th December, 1953. Although he had felt 
some doubt about it, he did not think that it was a case to 
deprive the defendants of their chance of applying to the Lands 
Tribunal. Application granted. 

APPEARANCES: Maurice Berkeley (Collyer-Bristow & Co., for 
Hett, Davy & Stubbs, Scunthorpe) ; P.O. Wilberforce (Bird & Bird, 
for Sergeant & Collins, Scunthorpe). 


(Reported by Mrs. Irengz G. R. Moss, Barrister-at-Law] [1 W.L.R. 447 


WILL: DEVISE SUBJECT TO QUALIFICATION: TIME 


OF ASCERTAINMENT 
In re Allen, deceased ; Faith v. Allen and Others (No. 2) 


Harman, J. 9th February, 1954 


Adjourned summons. 


A testator by his will dated 4th November, 1906, devised his 
freehold house “‘ Paskeston’’ to his son Frederick absolutely. 
By a codicil to his will made in 1907 he cut down this devise by 
providing that if Frederick died leaving no son surviving him, 
the property should pass successively to Frederick’s wife 
Elizabeth, and his younger brother Francis for their lives, and on 
the death of Francis “ to the eldest of the sons of the said Francis 

. who shall be a member of the Church of England and an 
adherent to the doctrine of that church. . .’’ The testator died 
in 1908, Francis died in 1932, Frederick died in 1941 and Elizabeth, 
the last tenant for life, died in 1952. Francis had three sons, 
other than a son specifically excluded by the will, two of whom 
predeceased Elizabeth. The sons were all baptized in the Church 
of England, but they had been brought up as Roman Catholics ; 
one son was a Roman Catholic at all material times, and the 
evidence was that the two remaining sons, including the son still 
living, might have reverted to the Church of England. A 
summons was taken out to ascertain inter alia on what date the 
qualification in the codicil was to be determined. The condition 
in the codicil had been held by the Court of Appeal (In re Allen, 
deceased; Faith v. Allen [1953] Ch. 810: 97 Sor. J. 606) not to 
be void for uncertainty. 


HARMAN, J., said that a number of dates had been suggested 
as the date for ascertaining the qualification to take this devise : 
the death of the testator, the date of the death of Francis, the 
death of Frederick without issue male, and lastly, the death 
of the last tenant for life in 1952. It was difficult to choose any 
but the first or the last of those dates. If it were read “‘ on the 
falling-in of the last life interest to the eldest of the sons of 
Francis who shall be a member of the Church of England and an 
adherent to the doctrine of that church,’’ that suggested a living 
person of whom the trustees could inquire as to the state of his 
belief both formally and spiritually. It was not likely that the 


testator meant that they were to inquire into the nature of those 
qualifications in the case of a dead man; he intended that a 
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member of the Church of England should inherit this real property, 
not the representatives of somebody who had been a member 
of the church twenty years before. He was helped to that con- 
clusion by Bartleman v. Murchison (1831), 2 Russ. & M. 136. 
He would declare that the material date was at or after the death 
of Elizabeth the last tenant for life. Declaration accordingly. 

APPEARANCES: R. O. Wilberforce (Thicknesse & Hull) ; Hubert 
Rose (Robbins, Olivey & Lake, for Sampson, Horner & Co., 
Bradford) ; /. P. Hunter-Brown (Thicknesse & Hull); N. P. M. 
Elles (Hore, Pattisson, Bathurst, Summerhays & Co.). 


(Reported by Mrs. IrgNg G. R. Moses, Barrister-at-Law] [2 W.L.R. 333 


QUEEN’S BENCH DIVISION 
CRIMINAL LAW: CARNAL KNOWLEDGE OF GIRLS UNDER 
SIXTEEN: TWO SEPARATE COMMITTALS: TRIAL ON 


ONE INDICTMENT: DEFENCE OF REASONABLE 
BELIEF 


R. v. Rider 
18th November, 1953 
Trial on indictment at Chelmsford Assizes. 


Streatfeild, J., and a jury. 


The accused, who was at all material times under the age of 
twenty-three years, was alleged to have had unlawful carnal 
knowledge of two girls, each of whom was under the age of 
sixteen years, contrary to s. 5 of the Criminal Law Amendment 
Act, 1885. He was committed for trial by the justices, separately 
in respect of each girl, but was tried on one indictment in respect 
of both: the indictment containing two counts, each alleging an 
offence against one girl. The Criminal Law Amendment Act, 
1922, provides by s. 2 that “ in the case of a man of twenty-three 
years of age or under the presence of reasonable cause to believe 
that the girl was over the age of sixteen years shall be a valid 
defence on the first occasion on which he is charged with an 
offence under this section.”’ 

STREATFEILD, J., said that the accused claimed to set up the 
statutory defence in respect of both girls, on the ground that he 
had now been “ charged ’’ under the section for the first time. 
The question was whether an accused was “ charged ’’ before 
the justices, or whether he was only charged effectively when he 
appeared before a jury on indictment. ‘‘ Charge ”’ in s. 2 meant 
a charge before a court which had power to determine the matters. 
That court might well be the justices, if they refused to commit 
for trial. But when they committed a man for trial, they were 
not adjudicating on the matter; and the first time the man 
was ‘‘ charged ’’ was when he appeared in court on indictment. 
The next question was whether there was one occasion or two 
occasions when a man was indicted on two separate counts. 
It was held in R. v. Rogers [1953] 1 Q.B. 311 that when a 
man appears on indictment and is convicted of two offences 
charged in separate cqurts, the resulting conviction is only one 
“occasion ’’ of conviction for the purposes of the Criminal 
Justice Act, 1948. It would be difficult to put a different 
interpretation on the same word in the Act of 1922; further, 
the proviso existed for the liberty of the subject, and doubt as 
to its construction should be resolved in favour of the subject. 
Accordingly, the accused was entitled to set up the defence on 
both counts. Verdict: Not guilty on both counts. 

APPEARANCES: E.C.S. Russell (G. Houghton & Son, Romford) ; 
F. H. Lawton (A. Morgan, Chelmsford). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 463 
FACTORY : DANGEROUS MACHINERY: MACHINE 
STARTED ACCIDENTALLY WHILE GUARD REMOVED: 
WILFUL INTERFERENCE AND MISUSE 
Charles v. S. Smith & Sons (England), Ltd. 
Hilbery, J. 27th January, 1954 

Action. 

By s. 14 of the Factories Act, 1937: ‘‘ Every dangerous part 
of any machinery . . . shall be securely fenced. . .”’ Bys. 16: 
“ All fencing . . . shall be . . . constantly maintained and kept 
in position while the parts required to be fenced or safeguarded 
are in motion or use...’’ By s. 119, no person employed 
shall ‘ (1) wilfully interfere with or misuse any ... 
appliance ’’ provided for securing his safety, or “ (2). . . wilfully 
and without reasonable cause do anything likely to endanger 
himself or others.’’ Dangerous moving parts of a hydraulic 
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press, which required to be fenced under s. 14, were covered by 
a metal box fitted with two glass-panelled lids, which were 
closed, but not fastened. The plaintiff, who worked the machine, 
wished to test certain locking nuts inside the box; he moved 
the starting handle to the off position, raised a lid of the box 
and put his hand inside. At the same time he inadvertently 
moved the starting handle, so that the machine started up and 
he received injury. He brought an action claiming damages 
for breach of statutory duty in allowing moving machinery to 
be unfenced, contrary to regs. 14 and 16. The defendants 
denied liability, and contended that the plaintiff’s action 
amounted to a breach of s. 119. 


HILBERY, J., said that since Cummings v. Richard Thomas and 
Baldwins, Ltd. {1953} 2 Q.B. 95, the defendants, on the facts, 
were in breach of statutory duty; the plaintiff had not been 
guilty of contributory negligence; the box was not a secure 
fencing, because the lid could be easily opened; it was open 
when the plaintiff involuntarily put the machine in motion. 
There remained the defence under s. 119. In the context, 
“wilfully interfere with or misuse’’ meant something more 
than ‘“‘ touch’’ or ‘‘ misplace’’; the words indicated perverse 
intermeddling. In the criminal law, ‘wilful’? meant 
‘“intentional,’’ and subs. (1) did not apply. As to subs. (2), 
the plaintiff had done nothing “ wilful,’’ and had not been 
guilty of contributory negligence; he did not foresee the 
accidental pressure on the starting handle. He was, accordingly, 
entitled to succeed. Judgment for the plaintiff. 

APPEARANCES: J. Platts-Mills (W. H. Thompson); H. I. 
Nelson, Q.C., S. Chapman and J. Stephenson (Carpenters). 

[Reported by F. R. Dyonp, Esq., Barrister-at-Law] [1 W.L.R. 451 


LIMITATION OF ACTION: PUBLIC AUTHORITY: 
SPECIALIST EMPLOYED PART-TIME BY HOSPITAL 


Higgins and Another v. North West Metropolitan Hospital 
Board and Bach 


Pilcher, J. 29th January, 1954 
Action. 


A part-time specialist acting in the ordinary course of his 
duties at a hospital for which a regional board constituted under 
the Nationa! Health Service Act, 1946, was the responsible 
authority, treated a patient at the hospital in a manner alleged 
to be negligent. It was admitted that the specialist was employed 
by the hospital by virtue of a contract. He denied negligence 
and pleaded the protection of s. 21 (1) of the Limitation Act, 
1939, in respect of the writ, issued some two and a half years 
after the cause of action had arisen. This issue was tried as a 
preliminary point. 

PILCHER, J., said that the act of which the plaintiff complained 
in the present case was, in his view, clearly an act done by the 
specialist on behalf of the hospital board in execution or intended 
execution of a public duty. It was an act in respect of which 
the hospital board, if they were responsible in law for his negligence, 
would have been entitled, had they thought fit, to claim the 
protection of s. 21 (1) of the Act of 1939. He had been referred 
to a long line of cases dealing with the responsibility in law of 
hospitals. He was bound by the decision in Nelson v. Cookson 
[1940] 1 K.B. 100, and would adopt the reasoning of Atkinson, J., 
in that case; in particular he agreed with him when he said : 
‘It seems to me an absurdity to ask me to regard the defendants 
in this case as independent contractors, and not as officers of a 
public body performing duties imposed on a public authority 
which it cannot discharge except through servants or agents.” 
It was not necessary to ascertain precisely what the specialist’s 
position was in relation to the hospital board. He was certainly 
acting as an agent for the board at the material time, and would 
no doubt be described as an officer of the board. He might have 
been the servant of the board. At the material time he was a 
person acting on behalf of the hospital board in the execution 
or intended execution of a public duty; that duty had been 
imposed on the hospital board by the National Health Service 
Act, 1946, and the orders made under the Act. He was accordingly 
entitled to the protection of s. 21 (1) of the Limitation Act, 1939. 
The preliminary point was determined in his favour. Judgment 
accordingly. 


APPEARANCES: G. G. Blackledge, Q.C., and Andrew Rankin 
(R. I. Lewis & Co.); James Stirling (J. Tickle & Co.) ; 
J. R. Cumming-Bruce (Hempsons). 


(Reported by Mrs. Inznz G. R. Moszgs, Barrister-at-Law] [1 W.L.R. 411 
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HUSBAND AND WIFE: SEPARATION AGREEMENT : 
SUM INSUFFICIENT: LIABILITY TO NATIONAL 
ASSISTANCE BOARD 


National Assistance Board v. Prisk 
Lord Goddard, C.J., Byrne and Parker, ] J. 
29th January, 1954 
Case stated by West Penwith justices. 


In 1938 a husband undertook in a separation agreement to 
pay his wife £1 per week, which was regularly paid. The wife 
later became in need of and was paid assistance under the 
National Assistance Act, 1948. In 1953 the National Assistance 
Board preferred complaints against the husband calling on him 
to show cause why he should not be ordered to repay to the 
board a sum granted as assistance to the wife, and to pay in 
future such sums as the court might think appropriate in respect 
of assistance which was being currently given. The National 
Assistance Act, 1948, provides by s. 42 (1): “‘ For the purposes 
of this Act—(a) a man shall be liable to maintain his wife and 
children .. .’”’ By s.43: ‘ (1) Where assistance is given... 
the board . . . may make a complaint to the court against any 
other person who for the purposes of this Act is liable to maintain 
the person assisted. (2) On a complaint under this section the 
court shall have regard to all the circumstances . . . and may 
order the defendant to pay such sum... as the court may 
consider appropriate.’’ The justices held that the compliance 
by the husband with the separation agreement was a bar to 
any complaint by the wife, and that the rights of the board were 
subject to any defence the husband might have against the wife. 
The board appealed. 

Lorp GoppDaARD, C.J., said that Tulip v. Tulip [1951] P. 378 
and Dowell v. Dowell [1952] W.N. 296 decided that the existence 
of a deed under which a husband had made payments was no 
bar to the wife taking proceedings for maintenance either before 
the justices or the High Court. ‘The reason was that at common 
law a husband had to maintain his wife unless she committed a 
matrimonial offence. A covenanted payment of {1 per week 
might be shown to be insufficient, and it was open to a court to 
make an order for further provision. The defendant had relied 
on National Assistance Board v. Wilkinson [1952| 2 Q.B. 648, 
but that merely decided that a husband could show, as against 
the board or the wife, that his obligation to maintain the wife 
had ceased ; no husband was called on to support a wife who 
had committed adultery. The board was entitled to an order 
against the husband for so much of the relief paid as the justices 
should think reasonable, and the case would go back to them 
with a direction to find how much the husband should reasonably 
pay, first in respect of arrears, and secondly in respect of future 
payments. 


Byrne and Parker, JJ., agreed. Appeal allowed. 
APPEARANCES: J. P. Ashworth (Solicitor, National Assistance 


Board); H. E. Park (Jaques & Co., for Stephens & Scown, 
St. Austell). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 443 
PRACTICE: PLAINTIFF’S CLAIMS SETTLED BEFORE 


TRIAL: ATTEMPT TO CARRY ON TRIAL TO DETERMINE 
SEVERAL LIABILITIES OF DEFENDANTS 
Calvert and Wife v. Pick and Another 


Gerrard, J. 2nd February, 1954 


Action. 

An action for damages brought by two plaintiffs against two 
defendants was settled, the defendants having reached an agree- 
ment whereby the second defendant paid the plaintiffs an agreed 
sum by way of damages and costs. The defendants arranged to 
retain the name of one plaintiff on the record to keep the action 
alive, so that the court might determine the proportion of damages 
and costs properly payable by each defendant. At the trial the 
plaintiff offered no evidence. 

GERRARD, J., said that he would not allow the action to 
continue. The rights between the two defendants could have been 
determined in a number of ways. There could have been a 
separate action. If third-party proceedings had been taken, the 
procedure of Ord. 16a, r. 9 (2), could have been invoked. The 
question could have been adjudicated on the basis of Cvroston 
v. Vaughan [1938] 1 K.B. 540, under proper circumstances ; 
but that procedure could not be invoked in the present case. 
The action had been continued as the result of an arrangement 
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to keep in the action a plaintiff whose damages and costs had 
been paid, so that an issue could be tried between two defendants. 
The court ought not to be used in that way. Difficult questions 
would arise regarding costs. The proceedings had been carried 
on in good faith, but the plaintiff’s action was really dead. No 
order. 
APPEARANCES : 
M. Morris (William Easton & Sons) ; 
Maclean & Co.). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


PRACTICE NOTE 
DIVORCE: PRACTICE: PLEADING 
Gunner v. Gunner 
Barnard, J. 5th February, 1954 


A respondent in a defended divorce suit alleged, inter alia, on 
a charge of c1uelty: ‘‘ That the petitioner who is a man of foul 
and abusive language has neglected the respondent and treated 
her with cruelty.’’ No particulars were requested of the answer 
and the respondent referred in her evidence to a specific allegation 
of neglect which had not been pleaded. 

BARNARD, J., rejected a submission that in the absence of a 
request for particulars allegations of specific occurrences might 
be made under the general charge and, referring to Jewell v. 
Jewell (1862), 2 Sw. & Tr. 573, said that the proper way to deal 
with such a matter was to give notice of the allegation. His 
lordship gave leave for the following specific allegation to be 
made by notice at the hearing, no objection being taken on 
behalf of the petitioner: ‘‘ That in or about the month of June, 
1946, at a time when the respondent was confined, the petitioner 
gave the maidservant presents to the distress of the respondent.”’ 

APPEARANCES: D. Wacher (Robert Mossop, Privett & Co., 
Woking); John Syms (Gard, Lyell & Co., for Theodore Bell, Cotton 
and Curtis, Sutton). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law) [1 W.L.R. 410 


M. Gore (Norman Chinn, Son & Woolley) ; 
H. H. V. Forbes (Neil 


[1 W.L.R. 456 


COURTS-MARTIAL APPEAL COURT 
ATTEMPT TO PROCURE ACT OF GROSS INDECENCY : 
CRIMINAL INTENTION: OVERT ACTS : SURROUNDING 

CIRCUMSTANCES 
R. v. Miskell 
Hilbery, Sellers and Barry, JJ. 18th December, 1953 
Appeal against conviction. 
The appellant was a corporal serving in Germany. On the 
afternoon of 16th May, a German boy was walking along a street 
in Hamburg when the appellant spoke to him. The appellant 


SURVEY OF 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read Second Time :— 


Development of Inventions Bill [H.C.] 
Merchant Shipping Bill [H.C.] 


{16th February. 
[18th February. 


Read Third Time :— 
Cinematograph Film Production (Special Loans) Bill [H.C.] 
[16th February. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time :— 


Transport Charges, &c. (Miscellaneous Provisions) Bill [H.C.] 
{16th February. 


To amend the law relating to the charges of certain undertakings 
connected with transport and to the accounts and returns to be 
prepared by railway undertakings, being in either case under- 
takings which do not form part of the undertaking of the British 
Transport Commission ; to revoke in part (with savings) Defence 
Regulation 56; to provide for the control of the number of 


passengers to be carried on public service vehicles, tramcars and 
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asked him to show him the way to the park. He then asked 
about a café, and they went together to a café where the appellant 
gave the boy a beer and an ice cream. They then went to the 
park, and when in the park they sat on one of the seats for a few 
minutes. The appellant put his arm round the boy’s shoulder 
and, with his hand dangling down his front, pointed at his 
private parts. The appellant then asked if he had a little one 
down there and said that he had a big one. He also asked 
whether the boy had ever had sexual intercourse before, using 
the German word “ gefickt.’’ The appellant suggested that 
they might meet at some time at the station, and suggested the 
next day at 7 o’clock, and that they might sleep out together 
in the park or forest at some time. The boy said he slept at 
home, but he agreed to meet the appellant, saying that he would 
ask his father. The next day the appellant kept the appointment 
which had thus been arranged and when he met the boy looked 
at his watch and said: “It is too late to go to the cinema, 
we'll take a walk.’’ The police then arrested the appellant, 
who later told them: “ Well, what the boy said about Saturday 
night is all true, but I only met him tonight in order to put him 
off. I had no intention of doing what I suggested.’’ The 
appellant was convicted by a district court-martial at Hamburg 
of attempting to procure an act of gross indecency with a male 
person and he was sentenced to fifty-six days’ detention and to 
be reduced to the ranks. He appealed. Cur adv. vult. 


HiLBery, J., reading the reserved judgment of the court, 
said that the principle to be applied by the court in considering 
whether the act or acts in question amounted to an attempt 
to procure the commission of the offence was stated by Parke, B., 
in R. v. Eagleton (1855), Dears. C.C. 515, and approved and 
followed in FR. v. Woods (1930), 22 Cr. App. R. 41, at p. 44, in the 
following words: ‘‘ The mere intention to commit a mis- 
demeanour is not criminal. Some act is required and we do not 
think that all acts towards committing a misdemeanour are 
indictable. Acts remotely leading towards the commission of 
the offence are not to be considered as attempts to commit it, 
but acts immediately connected with it are.’’ The intention 
of the appellant here was, undoubtedly, to procure an act of 
gross indecency with the boy. The invitation and the meeting 
were overt acts. When that invitation and meeting were con- 
sidered in the light of the circumstances in which the invitation 
was issued and the meeting took place, it appeared to the court 
that those acts could not be said to be incapable of being attempts 
to procure the boy to commit an act of gross indecency with 
the appellant. Once it was decided that they could be so 
regarded as a matter of law, then the question whether they were 
an attempt or not became one of fact for a jury or, as in this 
case, for the court-martial. Appeal dismissed. 

APPEARANCES : Ian McLean (Registrar, Courts-Martial Appeal 
Court) ; Garth Moore (Director, Army Legal Services). 

{Reported by Miss SueiLa Conon, Barrister-at-Law] 
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trolley vehicles; to repeal the Railway Freight Rebates 
Enactments, 1929 to 1943 ; and for purposes connected with the 
matters aforesaid. 


[1 W.L.R. 438 


Read Second Time :— 
Ashridge (Bonar Law Memorial) Trust Bill [H.C.] 
{16th February. 
Birkenhead Corporation Bill [H.C.]} [18th February. 
Crewe Corporation Bill [H.C.] [18th February. 
Institution of Mechanical Engineers Bill [H.C.]) 
[18th February. 
Rhodesian Selection Trust Limited and Associated Companies 
Bill [H.C.} [18th February. 
Towcester Rural District Council (Abthorpe Rating) Bill [H.C.) 
[18th February. 
Walsall Corporation Bill [H.C.} {18th February. 
Wankie Colliery Bill [H.C.} [18th February. 
Wear Navigation and Sunderland Dock Bill [H.C.] 
[18th February. 
Wesleyan and General Assurance Society Bill [H.C.] 
[18th February. 


Weston-super-Mare Grand Pier Bill [H.C.} [18th February. 


Read Third Time :— 


Cotton Bill [H.C.] 
Hill Farming Bill [H.C.] 


[18th February. 
{18th February. 
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Industrial Diseases (Benefit) Bill [H.C.] [18th February. 
Royal Irish Constabulary (Widows’ Pensions) Bill [H.C.] 
[18th February. 


B. QUESTIONS 
Civit Atp CERTIFICATES (DEPosiItTs) 

The ATTORNEY-GENERAL stated that in 1953 legal aid was 
offered in 33,937 cases and there had been 31 complaints that the 
amounts required by legal aid committees as a condition of 
granting civil aid certificates were excessive. 

Mr. FLETCHER asked the Attorney-General to make it clear that 
it was not intended so to operate the scheme that people had to 
pay more when applying for a divorce than they would when 
applying for other certificates, to which the reply was that that 
was another question. [15th February. 


U.S. SERVICEMEN (AFFILIATION ORDERS) 

The HOME SECRETARY said there was no means of enforcing 
an affiliation order made by a United Kingdom court against 
a person who had left this country for the United States, but the 
U.S. authorities did all they could to persuade servicemen to 
comply with such orders. {18th February. 


DAMAGE BY ANIMALS (Civi_ LIABILItTy) 

The ATTORNEY-GENERAL was asked whether, in view of the large 
number of road accidents caused by dogs, he would introduce 
legislation to place the responsibility for such accidents, and for 
damage resulting therefrom, upon the owners or persons in charge 
of the dogs concerned. In reply he said that the amendment of the 
law of civil liability for damage done by animals was under 
consideration. It was not proposed to deal separately with the 
liability of owners of dogs. [18th February. 


DouBLE TAXATION: WESTERN GERMANY 


Mr. Boyp-CARPENTER said that negotiations were almost 
complete for a double taxation agreement with the West German 
Government. He hoped that signature of the agreement would 
not be long delayed. [18th February. 


STATUTORY INSTRUMENTS 


Air Navigation (Sixth Amendment) Order, 1954. ° (S.I. 1954 
No. 140.) 

Alcester Rural Water Order, 1954. (S.I. 1954 No. 151.) 

Canals (Additional Charges) (Amendment) Regulations, 1954. 
(S.I. 1954 No. 158.) 

Coal Industry (Superannuation Scheme) (Winding-up, No. 6) 
Regulations, 1954. (S.I. 1954 No. 155.) 6d. 
Companies (Winding-up) (Amendment) Rules, 1954. 

No. 162 (L. 2).) 

These rules, which came into operation on 22nd February, 
substitute a new rule 72 for that contained in the Companies 
(Winding-up) Rules, 1949. The effect of the new rule 72 is to 
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provide for an increase of 25 per cent. in the fees payable to 
shorthand writers in respect of work done after 15th December, 
1953. 


Double Taxation Relief (Taxes on Income) (Greece) Order, 1954. 
(S.I. 1954 No. 142.) 8d. 

Fats and Cheese (Rationing) (Amendment No. 2) Order, 1954. 
(S.I. 1954 No. 135.) 

Fur Wages Council (Great Britain) Wages Regulation (Holidays) 
(Amendment) Order, 1954. (S.I. 1954 No. 136.) 

Harbours, Docks and Piers (Additional Charges) (Amendment) 
Regulations, 1954. (S.I. 1954 No. 159.) 


Import Duties (Exemptions) (No. 1) Order, 1954. (S.1. 1954 
No. 149.) 
Matrimonial Causes (Amendment) Rules, 1954. (S.I. 1954 


No. 138 (L.1).) 5d. 

The amendments made by these rules become effective on 

Ist March, 1954. They affect r. 36 (1), r. 41, r. 54, r. 56, r. 64, 

r. 71, r. 72 (5), r. 77 (2), r. 78 (2), and App. III, Form 5, of the 

Matrimonial Causes Rules, 1950. 
Merchant Shipping (Foreign Deserters) 

Order, 1954. (S.I. 1954 No. 144.) 
Merchant Shipping (Safety Convention 

Order, 1954. (S.I. 1954 No. 143.) 
Milk Distributive Wages Council (England and Wales) Wages 

Regulation (Amendment) Order, 1954. (S.I. 1954 No. 137.) 5d. 
Northern Rhodesia (Legislative Council) (Amendment) Order in 

Council, 1954. (S.I. 1954 No. 145.) 6d. 
Railway Clearing House Scheme Order, 

No. 139.) 6d. 

Railways (Additional Charges) (Amendment) Regulations, 1954. 

(S.I. 1954 No. 157.) 5d. 

Retention of Cables and Pipes under Highways (Staffordshire) 

(No. 1) Order, 1954. (S.I. 1954 No. 133.) 

Retention of Pipes under Highways (Kent) (No. 2) Order, 1954. 

(S.I. 1954 No. 134.) 

Safeguarding of Industries (Exemption) (No. 2) 

(S.I. 1954 No. 150.) 6d. 

Stopping up of Highways (Derbyshire) (No. 2) Order, 

(S.I. 1954 No. 131.) 

Transfer of Functions (Markets) Order, 1954. (S.I. 1954 No. 141.) 
5d. : 
Wild Birds Protection (Cumberland) Order, 1954. (S.I. 1954 

No. 160.) 

[Any of the above may be obtained from the Government Sales 
Department, The Solicitors’ Law Stationegy Society, Ltd., 
102-3 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. | 


(Kingdom of Greece) 


Countries) (Various) 


1954. (S.I. 1954 


Order, 1954. 


1954. 


NOTES AND NEWS 


Honours and Appointments 

The Queen has conferred the honour of Knighthood upon 
Mr. Justice (Eric) Sacus, M.B.E. 

The Lord Chancellor proposes to appoint Mr. WALKER KELLY 
CarTER, Q.C., to be an Official Referee of the Supreme Court of 
Judicature in the place of His Honour Sir Tom Eastham, Q.C., 
who retired on 21st February. 

The Queen has been pleased to appoint Mr. EDGAR STEWART 
Fay to be Recorder of the Borough of Andover, with effect from 
19th February. 

Mr. R. A. R. Gray, of Surbiton (Surrey) Borough Council, has 
been appointed assistant solicitor to Solihull Urban Council. 

Mr. D. R. Harrison has been appointed assistant solicitor to 
Burnley County Borough Council. 

Alderman Epwin RicBy HINcutirFE, solicitor, of Brighouse, 
Yorks, and a member of the town council since 1936, is 
to be the next Mayor of Brighouse. 

The Queen has been pleased to appoint Mr. Matco_m 
McGouaan to be Recorder of the Borough of Poole, with effect 
from 19th February. 


Miscellaneous 


The Chief Land Registrar announces the introduction of two 
new forms of application for first registration on behalf of a 
company or corporation not on a recent purchase with statutory 
declaration in support. They are 1 C (Co.) for freehold land, and 
2 C (Co.) for leasehold land. They may be purchased through the 
Stationery Office or from any bookseller. 


DOUBLE TAXATION RELIEF: GREECE 
The Double Taxation Relief Convention with Greece relating 
to taxes on income was ratified on 15th January, 1954, and has 
now been published as a Schedule to an Order in Council 
numbered S.I. 1954 No. 142. 


A public lecture by Professor H. Lauterpacht, Q.C., LL.D., 
F.B.A. (member of the International Law Commission), will be 
given on ‘‘ The Development and Codification of International 
Law,”’ on Monday, 1st March, 1954, at 5 p.m., at the London 
School of Economics and Political Science, Houghton Street, 
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The chair will be taken by D. H. N. Johnson, 
(Reader in International L aw in the 
Admission is free, and without a ticket. 


Aldwych, W.C.2. 
M.A., LL.B. (Cantab.) 
University of London). 


The next general quarter sessions for the County of Leicester 
will be held at the Castle, Leicester, on Tuesday, 9th March, 
1954, at 10.30 a.m. 


DEVELOPMENT PLANS 


DrEwsBuRY County BorouGH CouNnciL DEVELOPMENT PLAN 

On 29th January, 1954, the Minister of Housing and Local 
Government approved (with modifications) the above develop- 
ment plan. <A certified copy of the plan as approved by the 
Minister has been deposited at the Town Clerk’s Office, Town Hall, 
Dewsbury, and will be open for inspection free of charge by all 
persons interested between the hours of 9 a.m. and 12.30 p.m. 
on Saturdays, and 9 a.m. and 5.30 p.m. on any other weekday. 
The plan became operative as from 12th February, 1954, but if any 
person aggrieved by the plan desires to question the validity 
thereof or of any provision contained therein on the ground that 
it is not within the powers of the Town and Country Planning 
Act, 1947, or on the ground that any requirement of the Act or 
any regulation made thereunder has not been complied with in 
relation to the approval of the plan, he may, within six weeks 
from 12th February, 1954, make application to the High Court. 


HUDDERSFIELD DEVELOPMENT PLAN 


On 18th January, 1954, the Minister of Housing and Local 
Government approved (with modifications) the above development 
plan. <A certified copy of the plan as approved by the Minister 
has been deposited at the office of the Borough Architect and 
Planning Officer, High Street Buildings, Huddersfield, and will be 
open for inspection free of charge by all persons interested between 
the hours of 10 a.m. and 4 p.m. on Mondays to Fridays, and from 
10 a.m. to 12 noon on Saturdays. The plan became operative as 
from 16th February, 1954, but if any person aggrieved by the 
plan desires to question the validity thereof or of any provisions 
contained therein on the ground that it is not within the powers 
of the Town and Country Planning Act, 1947, or on the ground 
that any requirement of the Act or any regulation made there- 
under has not been complied with in relation to the approval of 
the plan, he may, within six weeks from 16th February, 1954, make 
application to the High Court. 


County CounciL OF LINCOLN, PARTS OF HOLLAND, DEVELOPMENT 
PLAN 

On 11th January, 1954, the Minister of Housing and Local 
Government amended the above development plan. Certified 
copies of the plan as amended by the Minister have been deposited 
at the offices of the County Planning Officer, 21 Haven Bank, 
Boston and Harrington House, Broad Street, Spalding, at the 
Boston Rural District Council Offices, 126 London Road, Boston, 
and at the East Elloe Rural District Council Offices, Mattimore 
House, Holbeach. The copies of the plan so deposited will be 
open for inspection free of charge by all persons interested 
between 9.30 a.m. and noon on Saturdays and between 9.30 a.m. 
and 5 p.m. on other weekdays. The amendment became opera- 
tive as from 18th February, 1954, but if any person aggrieved by 
it desires to question the validity thereof or of any provision 
contained therein on the ground that it is not within the powers 
of the Town and Country Planning Act, 1947, or on the ground 
that any requirement of the Act or any regulation made thereunder 
has not been complied with in relation to the making of the 
amendment, he may, within six weeks from 18th February, 1954, 
make application to the High Court. 


THE SOLICITORS ACTS, 1932 TO 1941 

On 12th February, 1954, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of ARTHUR FRANK LOWE GRIFFIN of The Crest, 
2 Longwood Road, Bass Common, near Walsall, Staffordshire, 
be struck off the Roll of Solicitors of the Supreme Court, and that 
he do pay to the applicant his costs of and incidental to the 
application and inquiry. 
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On 12th February, 1954, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of WILLIAM RuHopES EppoweEs, formerly of 
Wimbledon, be struck off the Roll of Solicitors of the Supreme 
Court, and that he do pay to the applicant his costs of and 
incidental to the application and inquiry. 

On 12th February, 1954, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of BEVERLEY THELWALL HARRISON of No. 24 
Mackenzie Street, Slough, Bucks, be struck off the Roll of 
Solicitors of the Supreme Court, and that he do pay to the 
applicant his costs of and incidental to the application and 
inquiry. 

On 12th February, 1954, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of RIcHARD GEORGE Procter of No. 99 Manchester 
Road, Burnley, Lancs, be struck off the Roll of Solicitors of the 
Supreme Court, and that he do pay to the applicant his costs of 
and incidental to the application and inquiry. 


SOCIETIES 


The annual general meeting of the NEWCASTLE-UPON-TYNE 
INCORPORATED LAw Society took place at the Law Library, 
Newcastle-upon-Tyne, on 28th January, when the following 
officers were elected: president, Mr. R. J. Dickinson; vice- 
president, Mr. S. G. March ; hon. secretary, Mr. T. M. Harbottle ; 
and hon. treasurer, Mr. S. G. March. In the evening the annual 
dinner of the Society was held at the Old Assembly Rooms, 
Newcastle-upon-Tyne, and presided over by Colonel Hugh L. 
Swinburne, T.D., D.L., J.P. ; 336 members and their guests were 
present. The guests included Mr. Justice Streatfeild, M.C., 
and Mr. Justice Pearson, C.B.E., the Lord Bishop of Newcastle- 
upon-Tyne, and the President of The Law Society, Mr. William 
Charles Crocker, M.C. The toast of ‘‘ The Bench ’”’ was proposed 
by Colonel H. L. Swinburne and was replied to by Mr. Justice 
Streatfeild. The toast of ‘‘ The Law Society ’’ was proposed by 
Colonel A. D. S. Rogers, O.B.E., T.D., LL.B., and replied to by 
Mr. Crocker. The Toast of ‘‘ The Guests’’ was proposed by 
Colonel H. I. Bransom, D.S.O., T.D., and was replied to by 
Colonel T. C. Squance, O.B.E., T.D., D.L., J.P. 
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